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Automatic 


To the layman, one of the biggest attractions of amainenion 


electricity is its seeming uncanniness in performing 
household tasks—automatically. Capitalizing on this 
appeal—boosts your load. 


Here is a completely automatic Silex Glass Coffee 
Maker. A model to set—and forget. A model that 
makes perfect coffee—automatically. Then keeps this 





THE ACCESSORY OF THE A 


coffee at drinking temperature indefinitely — auto- Sell the Automatic Attachmen 
matically. every owner of a Silex Glass C¢ 
Maker. It converts any recent 
electric model into a com- 
pletely automatic unit. Price 


Use this completely automatic model to build new 
load on your line. Available in all electric Silex Glass 
Coffee Makers. Priced from $7.95. 


THE SILEX COMPANY ... . HARTFORD, CONN. 


Creators of the Glass Coffee Maker Industry 
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TRADE MARK REGISTERED U.S. PAT. OFF, 
UPPER BOWL HANDLES ON ALL MODELS. PYREX BRAND GLASS USED EXCLU 
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"Lae importance of a Barber 
bas Pressure Regulator in safety and “gas satisfaction” can be clearly 
emonstrated, and far outweighs the moderate cost of the device. On 
our service calls, why not have your men take along several sizes of 
arber Regulators and recommend their use to your customers? Many 
as Companies have found that the right regulator decreases service 
osts and complaints. 


Wherever Pressure Regulators are thoroughly analyzed and com- 
ared—Barber ranks with the best. Barber is the most economical 
ality Regulator you can buy. All bronze body—brass working parts. 
lean cut in appearance—harmonizes with modern styling in gas appli- 
nces. For certainty of dependable service—insist on genuine BARBER 
egulators. 


& Attractive folders on this Regulator will be furnished 
free, at your request, for distribution to your trade. Write 
for catalog and price list on Barber Burner Units for Gas 
Appliances, Conversion Burners for Furnaces and Boilers, 
and Regulators. 


ARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


® BARBERSZ“SBURNERS~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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Permanent 
Economy in 
Electrical 





EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of “‘concreting-in” on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
der or above ground. 

Today, its companion conduit . . . Trans- 
ite Korduct . . . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 

Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 
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TRANSITE KORDUCT 
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WHEREVER {= 

electrical conduit | 
must be ‘“‘concreted- f& 
in’’—the light weight gj 
and long lengths of 
J-M Transite Korduct 
cut material and 
labor costs, assure 
immediate instal- 
lation savings. 


same basic permanence, the same freedom 
from maintenance. 


Its lighter weight and long lengths reduce 
both material and handling costs. Hence 
on multiple-duct systems, in tunnels, bridge 
structures, dams—or wherever the service 
calls for “‘concreting-in,’’ Transite Korduct 
is your logical conduit choice. ‘ 

Making new conduit installations. . . re- 
placing existing materials? Be sure you get 
the new data-sheet manual on Transite 
Korduct. It also includes new data on 
Transite Conduit. Write Johns-Manville, 
22 East 40th Street, New York City. 
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Pages with the Editors 


OLLOWING in the wake of European war 

news, which commands so much of our 
attention these days, are inevitable items of 
utility interest. For instance, those of us who 
listened to Prime Minister Chamberlain’s brief 
but historic announcement that the British 
Empire had declared war on Germany, will 
recall his specific reference to the importance 
of the work performed by employees engaged 
in public utility service. These workers were 
ranked second only to the British defense 
forces and advised to carry on their vital 
duties faithfully and diligently. 


ALREADY news photographs are trickling 
across the Atlantic showing how cooling 
towers and smokestacks of various European 
power plants and gas tanks have been camou- 
flaged against air raids. We hear news items 
about special guards being placed by the mili- 
tary authorities of the defense powers around 
strategic gas, electric,, and communications 
facilities in the larger European cities. From 
even across our own northern border comes 
word that Canadian police authorities are tak- 
ing extraordinary precautions against possible 
sabotage of the great hydroelectric works at 
Niagara Falls which are so essential to the 


THOMAS L. NORTH 


The pendulum of municipal ownership seems 
to be nearing the end of another swing. 


(SEE Pace 424) 
SEPT. 28, 1939 


ROBERT E. STROMBERG 


Have public utility companies sold their own 
common stock short? 


(SEE Pace 418) 


maintenance of the power supply of the 
Canadian manufacturing area. 


WE read with interest one incident in the 
recent siege of the Polish capital by the in- 
vading troops of the Reich. It had to do with 
the city’s power plant, which either was not 
camouflaged or so ineffectively camouflaged 
that it became a favorite target for recurring 
German air raids. According to one eyewit- 
ness, the Warsaw power plant was actually 
set on fire and was burning the better part of 
an entire day, yet somehow electric service 
continued throughout the besieged capital city. 


War in Europe brought reactions upon com- 
munications utilities even on our own shores. 
Shortly before two p. m. on August 31st, the 
British Post Office informed the long lines de- 
partment of the American Telephone and Tele- 
graph Company that unrestricted transatlantic 
telephone service would be suspended indefi- 
nitely, At the same time, only a few miles 
away the western terminus of the transatlantic 
cables was clearing a tremendous traffic in 
news dispatches, code messages, and private 
wires. All, of course, are subject to censorship 
and curtailment at the European end, 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


Central Illinois Light Company, Peoria, III. 
{Commonwealth & Southern Property) 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


. BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL. KANSAS CITY Los ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


SOILERS - SUPERHEATERS - AIR gg © ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - ‘MECHANICAL TOKERS - 8T KEL-OLAD INSULATED sSETTING® 
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Durinc the excitement last week, an amus- 
ing little item about sight-seers right here in 
Washington came to our ears. If you go to 
the top of the Washington Monument and 
look to the East, you will see just beyond 
the outskirts of the city the silvery thread of 
the Anacostia tributary of the Potomac, which 
the natives simply call the “Eastern Branch.” 
Near the head of this stream four tall, slender 
smokestacks mark the site of the Bennings 
station of the local power company. When the 
aluminum jackets at the base of these stacks 
shine in the sunlight, the whole thing takes on 
the semblance of a fortification. 


Anyway, last week a certain Washington- 
ian, with nothing better to do, happened to go 
up to the top of the monument. There he 
overheard a couple of out-of-town lady visi- 
tors ask their personal guide what that was. 
“Anti-aircraft!” he replied darkly. The good 
ladies were appropriately impressed. Even the 
Washingtonian had to rub his eyes and look a 
second time to be sure he was still seeing the 
familiar landmark of the Potomac Electric 
Power Company. 


¥ 


Buz war or no war, the New York World’s 
Fair is still running its appointed course. 
In truth, it now seems to be official that it will 
run further than that—through the season of 
1940, to be exact. Whether the foreign repre- 
sentation will be as elaborate during the en- 
core year, or whether there will be enough 
foreign countries to maintain their represen- 
tation, are, perhaps, questions now bothering 
the ubiquitous Grover Whalen. But it is cer- 
tain that the utilities’ end of the big show in 
Flushing Meadows is even improving as the 
fair goes on. 































RALPH B. COONEY 


The utilities are doing their share at the New 
York World’s Fair. 


(SEE Pace 411) 
SEPT. 28, 1939 


PAGES WITH THE EDITORS (Continued) 


Sucu is the purport of the article in this 
issue by RatpH B. Cooney, whose contriby- 
tions have appeared a number of times in the 
FortNIGHTLY. Mr. Cooney was born in 
Indianapolis, Ind. and is a_ graduate of 
Indiana University. He is at present advertis- 
ing manager with one of New York’s largest 
real estate concerns. He has written a num- 
ber of published articles on matters of busj- 
ness management and public relations. 


¥ 


HE economic repercussions of the Euro- 

pean outbreak are likely to be felt more 
and more by public utility industries in the 
United States. Rising commodity prices, fall- 
ing bond markets, and swiftly changing politi- 
cal prospects are all challenging factors with 
which the utilities must reckon. In the leading 
article in this issue the well-known utility ex- 
pert, EArt C. SANDMEYER, weighs these fac- 
tors. Mr. SANDMEYER is on the financial staff 
of the New York Herald Tribune. 


¥ 


OBERT E. STROMBERG, whose article on the 

sale of utility common stock at less than 
market value appears in this issue (page 418), 
has been employed in various departments of 
the U. S. government since 1927. He has 
been with the accounting staff of the Federal 
Communications Commission since 1934. He 
is a certified public accountant and a member 
of the bar of the District of Columbia. 


¥ 


pV ovine the bond market slipping, now is 
perhaps the best time to take inventory 
of the progress made by municipal ownership 
during its recent years of Federal stimulation 
and subsidy. This situation adds timely inter- 
est to the article entitled “The Public Owner- 
ship Drive,” by THomas L. NortH, the second 
and concluding instalment of which appears in 
this issue (page 424). 


¥ 


HORTLY after the next issue of the Fort- 

NIGHTLY is distributed, members, dele- 
gates, and friends of the American Gas As- 
sociation will meet in their annual convention 
at New York city (October 9th to 12th, in- 
clusive). Following our usual custom, the 
ForTNIGHTLY will contain at this time a num- 
ber of features of special interest to the gas 
utility men. 


Tue next number of this magazine will be 
out October 12th. 


i oa 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 257-320, from 29 P.U.R.(N.S.) 
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VULCAN VALVE HEAD, LG-1 





The Vulcan Automatic Valve Operat- 
ing Head is an advanced development 
for the high and ever increasing higher 
pressure and temperature conditions 
mcountered in modern steam plants. 
Simplicity is the keynote in design and 
onstruction. A piston valve steam 

ted thru a pilot valve provides 
ositive operation—makes Vulcan 
utomatic Heads the greatest step 
head in Soot Blower Design in the 

it 15 years. 








VULCAN VALVE ASSEMBLY 
















can Valves of completely corrosion 
tant materials and stainless steels 
designed for immediate accessi- 
ty; they are so successfully de 
that of thousands in use no 
ve of this type has ever failed in 
Vulcan construction permits 
ptation to every increase in pres- 
for modern boilers—no valve stems 
break—no opening or closing against 

Pressure—no regrinding of 
is ever required—valve packing 
tliminated. All Vulcan Heads are 
ipped with Vulcan pioneer Under 
Supports which have eliminated 
ge of elements, 


= 


— VaLC 


in steam production. 









Lowest Cost? ...NO! 
Highest Quality? 
emphatically YES! 


SOOT BLOWERS 


—are built with but one object—to provide industry 
with the highest quality equipment of this type it is 
possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
successfully solved thousands of such problems. 
Vulcan installations are soundly designed, individually 


designed to do their work efficiently and economically — 


to cut fuel costs and provide real savings 





From the desks of design and layout 
engineers to drafting room to factory 
craftsmen and to field service, Vulcan 
personnel takes pride in providing a per- 
sonalized installation, built co exacting 
standarde for long service and economical 
operation—backed by a record of lowest 
maintenance. Ask the Vulcan Engineer 
representative why Vulcan must build 
to highest standards only. 





VULCAN VALVE DETAIL 





ulcan Soot Blower Corporation » Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 
—MoNTAIGNE 
























WILLIAM LEMKE 
U. S. Representative from North 
Dakota. 


. as a nation we are long on short thinking.” 







¥ 






CHARLES A, PLUMLEY “The states must retain their sovereign rights or else 
U. S. Representative from become branch offices of Washington.” 
Vermont. 






y 

CLARENCE A. DyKSTRA ... there seems to be no place in the modern world 

President, University of for a government that merely marks time.” 
Wisconsin. 





“ 







¥ 







WALTER M. PIERCE “Water-power development in Canada has been on 
U. S. Representative from Oregon. a more efficient and definite basis than in the United 
States.” 






¥ 







FRANK PHILLIPS “Oil is the nation’s largest source of taxes. The 
Chairman of the Board, Phillips petroleum tax bill is now more than $1,200,000,000 a 
Petroleum Company. year.” 







¥ 



























ANbrREwW J. May “No spending agency of this government should ever 
U. S. Representative from be permitted to make the final audit of its own ex- 
Kentucky. penditures.” ; 
¥ ( 
Epcar S. GORRELL “ .. the zeal of the air lines is matched and oft-times ] 
President, Air Transport Associa- exceeded by the zeal of your governmental servants in ( 
tion of America. Washington.” 
a ( 
Harcourt A. Morcan “The basic economies inherent in a multiple-purpose ij 
Chairman, Tennessee Valley project simply mean that the public can purchase in- 1 
Authority. valuable services at bargain prices.” ‘ 
as : 
JaMEs C. QUIGLEY “T can remember when most city water systems were ¢ 
Democratic National Committee- privately owned. Today nearly all of them are publicly E 
man of Nebraska. owned. The same thing will be true of power systems.” 
¥ 
ALEXANDER WILEY “It is important to bear in mind that in our attempt 
U. S. Senator from Wisconsin. to create more income for the underprivileged we do not 


destroy incomes for all.’ The power of government 
to redistribute income is a power that must be wielded 
carefully and with precision.” 


SEPT. 28, 1939 12 ; This 
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Thousands of concerns are saving time and cutting costs by 
eliminating the handicaps that prevent office employees from 
doing their work easily and quickly. These handicaps can be 
located only by a practical desk-to-desk survey that may reveal 
expensive bottle-necks, wasteful peak periods, unnecessary dupli- 
cations of records and many other needless and costly operations. 


To assist you in making such a survey, Burroughs offers you a 
booklet entitled ‘‘Ways to Save Time in an Office.’’ It contains 
more than a score of definite and practical suggestions. You can 
get your copy by calling your local Burroughs office. Or write 
direct on your own letterhead. 

BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICHIGAN 
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REMARKABLE REMARKS—( Continued) 


Rosert R. REYNOLDS 
U. S. Senator from North 
Carolina. 


Harry Fioop Byrp 
U. S. Senator from Virginia. 


GerorcE H. BENDER 
U. S. Representative from Ohio. 


James P. Pope 
Director, Tennessee Valley 
Authority. 


JoserH C, O’MAHONEY 
U. S. Senator from Wyoming. 


E_mer A, SMITH 
General Attorney, Illinois Central 
System. 


IsAIAH L. SHARFMAN 
Chairman, Department of Eco- 
nomics, University of Michigan. 


Hartey L. Lutz 
Professor of Public Finance, 
Princeton University. 


B. C. Heacock 
President, Caterpillar Tractor Co. 
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“We have brought into use more labor-saving devices 
than has any other country on the face of the earth, 
which fact largely accounts for unemployment in this 
country.” 


¥ 


“The Federal government alone is spending $23,000 
every minute of every day and every night, including 
Sunday ; and of this, $11,500 is being added each minute 
to the public debt.” 


¥ 


“ 


. . the nation does not need easy credit today so 
much as it needs a group of men who will willingly 
undertake to risk their funds in new enterprises—not 
creditors, but partners.” 


¥ 


. it is not unfair to call attention to the reduction 
in rates all over the United States, and to insist that the 
Tennessee Valley Authority had an influence in bring- 
ing about this result.” 


“ 


¥ 


“The unfortunate fact is that a feeling is growing in 
this country that the purpose of the government is not 
to encourage private enterprise but to crush it and to 
substitute big government for business.” 


¥ 


“The fact should not be overlooked . . . that the 
motor transportation industry grew up without regula- 
tion, and that it will take years to bring about 
complete and real equality in regulation between the 
railroads and their competitors on the highways.” 


¥ 


“There is very little likelihood the railroads will volun- 
tarily work out any plan of consolidation acceptable to 
the Interstate Commerce Commission. The strong roads 
want to unite only with other strong roads, making 
orphans of the weak but essential lines.” 


* 


“An increasing tax-consciousness will demand more 
efficient government and the best way to secure reduc- 
tion in the cost of government is to organize pressure 
groups for that particular purpose. Much of the in- 
creased spending of recent years was brought about in 
just that way.” 


> 


“Legislation in this field [labor] should be entirely 
abandoned by the nation and left to the several states, 
where the processes of society had so sensibly placed it 
during the entire period of our national history; where 
it can fit the people concerned and the conditions which 
prevail.” 
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OD c R N Boiler, Fuel hurning 
and Related EGguiment 


For unit capacities from 1000 
to 1,000,000 Ib of steam per hr 





C-E TYPES 
BENT TUBE—multi-drum, four-drum, three-drum, two-drum 
STRAIGHT TUBE—sectional header, box header (cross drum and 
long drum) ; 
BO | LERS FIRE TUBE—hrt, vertical, internally fired, locomotive type 
MARINE—sectional header, bent tube 
WASTE HEAT—straight tube, bent tube, fire tube 


(C-E Boilers include all types known by the trade names Heine, Walsh- 
Weidner, Casey-Hedges, Ladd and Nuway) 





C-E TYPES 
S lJ b F 4 al FAT F RS various designs suitable for any superheat requirements and applicable 
to any type or size of water tube boiler; also a girth type for hrt boilers. 


Known by the trade name Elesco. 





C-E TYPES 
UNDERFEED—multiple retort, single retort (five designs) 


STOKERS CHAIN GRATE—(three designs) 
TRAVELING GRATE—(two designs) 
(C-E Stokers include all types known by the trade names Coxe, Green, 
Type E, Type K, and Skelly) 





C-E TYPES 


PU LVE R | 7 F ) al F [. both direct fired and storage systems and a variety of designs of mills, 
burners, feeders and related equipment, including those known by the 


trade names Raymond and Lopulco. 


C-E TYPES 
FURNACES both dry bottom and slagging pulverized fuel furnoces as well os 


extended surface and plain water-cooled wall constructions. 








C-E TYPES 
H EAT R EC OVE RY regenerative, plate and tubular air heaters ; continuous loop and flanged 
joint types of fin tube economizers. Latter known by the trade name 


Elesco. 





C-E TYPES 


suitable combinations of boiler, fuel burning and related equipment 
COM waa: lJ N ITS for any fuel and for capacities from 1000 to over 1,000,000 Ib. of 
steam per hr. Also complete units of standard design known by the 


trade names C-E Steam Generator, Type VU, and Combustion Steam 
Generator. 


Combustion Engineering Company, Inc., 200 Madison Ave,,New York » Canada: Combustion Engineering Corp. Ltd., Montreal 


COMBUSTION ENGINEERING 
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‘ Ain't no ordnery plug cock what'll hold that licker, Luke. 
Reckon we gotta git a Nordstrom Plug Valve.” 


MERCO NORDSTROM VALVE CO. 

cA Subsidiary of PITTSBURGH EQUITABLE METER CO. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METE 
ied Main Offices: 400 Lexington Ave. PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oaklai 
Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, Engla 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants 
PROD | ® EMCO Gas Meters * EMCO-McGaughy Integrators © EMCO Regulators * Pittsburgh Meters 
s Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings * Stupakoff Bottom Hole 
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BUT WE'VE 
OT RESEARCH 


_.. SO what can 
E.T.L. do 
for us? 


E. T. L research and testing 
can be a valuable aid to utility 
research departments. It does 
not replace them. 


By taking advantage of E. T. 
L.’s extensive testing facili- 
ties, you can avoid heavy in- 
vestment in special equip- 
ment. You pay only for the 
service you use—do not have 
funds tied up in expensive, 
seldom used apparatus. 


woe le itis 


Over forty years experience in 
testing has specially qualified 
us to handle competently most 
testing or research problems 
that may arise. 












We work with you to help you deter- 
mine actual service conditions—then 
test against them. 


ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 793th Street 
New York, N. Y. 
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The Foot-Odometer is ideal for measur- 
ing distances accurately and economically 
in terms of feet. Maximum error 10 to 
15 ft. per mile. Easily installed on any 
Car. Instantly engaged or disengaged 
without stopping car. Pointer and odom- 
eter can be quickly reset to ZERO. Com- 
plete, $35.00. 


When ordering, please give Year, Make and Model 
of Car. 


Speedometer Electric Company 


699 Van Ness Ave., San Francisco, Calif. 














Specify 


a 


ONION SKIN PAPER 


| o> 4 
RECORDS, FORMS 
COPIES 
THIN LETTERHEADS 
DOCUMENTS 











SEND FOR SAMPLES 








ESLEECK 


WJ Evatbbc-Voiabbabete me Gxopcchol-babis 


Turners Falls, Mass. 
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-. and on new developments E. T. L. 
cooperates with the utility in providing 
an authoritative, independent check on 
new developments—new processes. 

: 
f 

















Great American Transfusion 


HISTORY will probably record no 
more ingenious Government innova- 
tion than the transfusion apparatus de- 
vised to bring back health to Uncle 
Sam. 

Hailed as an inspired advance in ultra 
modern economics, the idea was to 
inject into one arm as “recovery” the 
life-blood drawn from the other arm in 
the form of taxes. No one will ever 
know whether this experiment would 
have worked. 

For idea begets idea. 

“While I am ministering to Old 
Sam’s body”, said Dr. Government, “I 
might as well attend to his soul”. 

So a large part of the “recovery” 
money is siphoned off to pay for Federal 
commissions, boards, administrations 
and authorities—67 in the last six years 
with executive, legislative and even 
judicial powers—to “reform” every real 
and fancied flaw in the patient’s char- 
acter. 

Government agencies now supervise 
all the productive acts of man. Their 


“Thou shalt not” echoes from coast to 
coast, in mines, fields, factories, banks 
and offices. 

Weakened by taxes, harried with pro- 
hibitions, uncertainties, threats and 
Government competition, private en- 
terprise continues to struggle for its 
life, and jobs languish. 

This in the nation that was founded 
on the principle of freedom and grew 
through the exercise of thrift and clear 
headed individual endeavor! 

Is it what the people of this country 
actually want? That’s to be doubted. 





What Helps BUSINESS 
Helps YOu 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washin 
where ad aan aad politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 
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INVESTMENT 


Once the plans are approved, the materials 
specified and construction begun on your 
new power plant or process lines, every day 
counts. Your new installation will be more 
efficient, will return larger profits than the 
old one — but not until it is in operation! 

Grinnell Prefabrication provides a sound, 
tested short-cut to quick erection. Accurate 
sub-assemblies, prefabricated to  specifica- 
tions, are easily and economically field-welded 


Public Utilities Fortnightly 


an d R ETUR R N 
into a finished piping system, ready for use. 

Grinnell’s advanced plant facilities, strate- 
gically located for service to the East, Cen- 
tral South and Western parts of the continent 

. . Ability to interpret ideas and plans into 
piping . .. Qualified welders and experienced 
shop men are among the reasons why it pays 
to “Give the plans to Grinnell!” Grinnell Co., 
Inc., Executive Offices, Providence, R. L, 
Branch offices in principal cities. 


PREFABRICATION BY CAINNELL 


ae eS 


WHENEVER PIPING IS INVOLVED 
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HOW CAN DODGE TRUCKS BE 


PRICED wc LOWEST? 


WHEN NO OTHER TRUCK HAS ALL THESE FEATURES 
OF DEPENDABILITY, ECONOMY AND LONG LIFE? 


ROOFED CABS 
s 


Luxurious Comfort for the Driver 
Dodge Truck seats provide real “easy- chair” 


comfort. 


Wider windshields and windows 


give maximum vision. Ventilation through 
both cowl and windshield is another Dodge 
driver-comfort feature! 


HIS year your money buys more 
in Dodge trucks because they’re 
built in a giant new truck plant, 
especially engineered for better 
truck manufacture. It’s the largest, 
most modern single-unit exclusive 
truck plant in the world. And it’s 
equipped to give you latest new 
developments—like completely 
Bonderized (rust-proofed) cabs, bod- 
ies and fenders—which you can’t 
get in other trucks at any price. 
Dodge gives you new dependability 
in vital units, too! The super-tough 
Amola Steel in Dodge axle shafts and 
springs, for example, was developed 
expressly to meet new and more 


severe requirements. No other steel 
is like it—no ordinary alloy steel can 
match Amola’s amazing combination 
of hardness and toughness—it’s your 
assurance of dependability and im- 
portant savings on repairs. 

And Dodge powers each truck 
model with a truck engine expressly 
designed to match the load capacity 
of the unit—to cut your gas and oil 
costs to the minimum that is possible 
with good performance. 

Go to your Dodge dealer, and see 
for yourself how many extra money- 
saving advantages like these you get 
in 1939 Dodge trucks, at prices that 
are right down with the lowest. 





DEPENDABLE DODGE TRUCKS 


Complete Line—¥2-ton to 3-ton—-See Your Dodge Dealer for Easy Budget Terms 
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EGRY TRU-PAK 
The World’s Finest Register 


OW the Indianapolis Power & Light Company 
aintains Complete Control and Protection over 
ppliance Sales, Deliveries and Installations 


A new brochure of special interest to utilities is now available for the asking. 
It contains the detailed story of the use of Egry Register Systems by the 
Indianapolis Power & Light Company in handling numerous multiple copy 
records incident to the sale, delivery and installation of electrical appliances. 


DEMONSTRATIONS of this Egry Tru-Pak System and its advantages 
will be presented in your own office at a time convenient to you... with- 
out any obligation, of course. Look into the Indianapolis procedure—you'll 
find something in it of value to you. Address Department F-928. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER @ GAS © TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 














@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 

Companies @ Banks @ Brokers @ Investment Counselors ® Trust and In- 

surance Companies ® Public Service Commissions @ Investors ® Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


If UNFOLDED MAILING is desired add 25c for special 3-ply mailing 


tube. 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


€ 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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OU CAN SAVE MONEY with 
INNEAR ROLLING DOORS 





Kinnear Doors save money because: 


1. They coil out of the way above the opening—safe from damage by trucks, 
wind and elements. And their upward action saves valuable floor and 
wall space! 2. They are ruggedly built of all steel, assuring years of con- 
tinuous service. They will not sag, warp, or split, and are burglarproof, 
verminproof, weathertight and fire repellent. 3. When motor operated, 
Kinnear Doors can be opened or closed quickly—at the mere touch of a 
button—from any number of conveniently located control stations. This 
saves time and labor. 4. Every Kinnear Door is especially designed and 
constructed to exactly fit the opening for which it is intended—making in- 
stallation easy and economical. 5. Kinnear Door service is backed by an 
established, nationwide organization that has specialized in doors for 42 
years! No wonder Kinnear Rolling Doors are so economical! Write today 
for complete information. 


Offices and Agents in All Principal Cities 


Wht  —oe | 


CUBU-80 FIELDS AVENUE COLUMBUS, UHIU 


Factories: Cofumbus, Ohio, and San Francisca, Cabifornia 
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It Can’t Shed Its Active Material 


NLIKE most batteries, the active material of 
U the Exide-Chloride’s positive plates is not pasted, 
Instead, strips of corrugated lead, rolled up into com- 
pact rosettes or buttons are forced under pressure into 
holes in an antimony grid. The active material of the 
negative plates is retained within boxes of pure, per- 


September 28, 14 ptember 2 


——— 





















Section of a Manchester posi- 
tive plate showing buttons or forated sheet lead. 


rosettes of corrugated lead forced 
into openings in antimony grd. 


Exide 


With such construction these plates cannot shed their 
active material, and the result’is a battery of excep- 
tionally long life and great dependability. Write for 
Bulletin 204 which describes the Exide-Chloride 
Battery in greater detail. 









THE ELECTRIC STORAGE BATTERY CO. 


Kot The World’s Largest Manufacturer of Storage Batteries 
1eS for Every Purpose 

MrreR 

aa PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 





Sangamo Meter 
in “‘A’’ and “‘$ 
Mounting 





ne modern 

ters, whether singlephe 
watthour meters—co 
bination singlephase watthour meters and ti 
switches, with either single or two-rate reg 
ters—or two-element watthour meters—all 
designed for modern "A" and "S" mounting 


Modern Meters for Modern Load 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS Bosto 


Estir 
be cz 
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Rate Changes! 








THE ONE-STEP METHOD 











OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all. items and a ption total lated which serves as a 
control. At the same time—through this single operation—the bill count for 


each kw.-hr. step is made by the electrically controlled accumulating registers. 
















Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Chicago Detroit Montreal 
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N *. \W you've real help in selling EF 
commercial equipment! ff 
Every commercial cooking salesman and every kitchen 
supply house, important hotel, restaurant and institu- 
tion on your lines should have a copy of this manual. 
It brings together under one cover the latest devel- 
opments in commercial gas equipment. It points out 
the hidden losses which obsolete cooking equipment 
causes. It proves, from the records of successful opera- 
tions, that modern gas equipment quickly pays its way 
in fuel, food and labor savings as well as increased cus- 


tomer satisfaction. 





FULL OF FACTS AND IDEAS! 


COFFEE MAKING 
How modernized gas equipment makes better coffee at 
lower cost 

STEAM TABLE OPERATION 
How controlled heat in steam tables improves quality 
of food 

DEEP FAT FRYING 
How better fried foods can be prepared with the modern 
gas-fired deep fat fryer 

SHRINKAGE 
How shrinkage is reduced and profits increased by the 
modern gas range 

THE REVOLUTION IN BAKE OVENS 
How the bake oven has been changed to meet the needs 
of today’s kitchen 

THE DEMAND FOR STERILIZATION 
How the demand can be met completely and economi- 
cally with modern gas appliances 


_ FREE ROBERTSHAW thermostat coMPANY 


Hidden Losses will be supplied COMMERCIAL DIVISION SALES OFFICE 
30 CHURCH STREET, NEW YORK 


q 


free to gas companies. Write for 
a copy today for examination. 
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f 
lo care for important records? 


Some ledger papers are like Suzy Droop! They try hard 













and they don’t ask much pay — but they’re no bargain! 
Forms and records on inadequate paper take a heavy 

toll in errors, delays and general dissatisfaction. They can 

hamper the efficiency of an entire record keeping system. 
WAVERLY LEDGER is made by Weston, the ledger 


/ paper specialists, for all important and much-used records, 





“mi forms and loose leaf sheets. 85% rag content makes it 
stand up under constant handling and a perfectly finished 
surface keeps entries crisp, clean and easy to read. Insist 
on WAVERLY LEDGER when you place your next form 





ESTON’S PAPER 
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me MIDDLEWEIGHT coamoroite 


Isa 134-Ton Truck TOO 


A ¥,-ton truck is 

too small for many needs, 

and often a 1!4-ton truck is too large. 

There is a great need for a truck to meet the middleweight re- 
quirements. 


International has built a 34 to 1-ton truck to fit the job 
exactly—the “In-Between” International Model D-15. But In- 
ternational didn’t just build up a '4-ton model to bridge the gap— 
that isn’t the way International does things. The D-15 was de- 
signed and built especially for 34 to 1-ton loads. And like all In- 
ternationals, it’s an “all-truck” truck made to do a truck’s job 
with typical International economy. 


If you have middleweight loads to haul, put this 34 to 1-ton 
International on your job, and cut the needless expense of using 
a truck that’s too big, or one that’s too small. The nearby Inter- 
national dealer or branch will give you details. 





INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue, Chicago, Illinois 


‘Then Use the 
- INTERNATIONA 
% to ¥-Ton Model D- 


The Inte 

tional Model D 

equipped with si 

body. The D-15 is designed for saq 
time, gas, oil, and wear and tear. 


ls, 
= wo \ 
——— cy Graceful li 


in safety ste 


the Model D-15 
panel body. A modern cab interior 0 
over-all height with ample load space. 


INTERNATIONAL TRUCKS 
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JOOSIER ENGINEERING COMPANY 


RICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier Soeeneies Company, Ltd. 
n 


RECTORS OF TRANSMISSION LINES 
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RRIBEID Thin Blade 
Forged Cutter 
Wheel 


RIBEID Heavy 
Duty Cutter Wheel 


wheel gives you many extra pipe cuts with 
practically no burr—at no extra cost. It is 
coined from tool steel sheets, forged and cast 
into a solid hub. Tough, durable—built to 
stand the gaff. The bother and expense of 
replacement are greatly reduced. 


los new thin blade-type RIGID cutter 


The RIGID cutter housing is guaranteed 
not to warp or break—always cuts true, twirls 
easily to pipe size. 


Start saving money and valuable minutes of 
payroll time today — order RIFAID 
Cutters from your Supply House. 


THE RIDGE TOOL COMPANY 
Elyria, Ohio 





MAKERS OF THE FAMOUS RIG&ID WRENCH 


Seles (CS pire Too ts 
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MAGIC™ 
MARGIN 


EVERY MOTION COUNTS on 
the New Easy-Writing Royal! Every 
key and control is deliberately lo- 



















<i 
> 3 


cated for quick, split-second action. 
For example, with MAGIC Margin, 
there is no more hunting for margin 


Copyright 1939, Royal Typewriter Company, Inc., 2 Park Ave., New York 











stops. The operator merely positions 


the carriage, flicks a tiny lever... Royal’s many Features of the Future, 
MAGIC Margin does the rest all of which make typing easier, 
automatically! This revolutionary de- faster, more accurate. Give this 
velopment, exclusive with Royal, is New Royal THE DESK TEST In 
a marvel of simplicity—one of your ofice—Compare the Work! 





QYAL 


MORE THAN EVER WORLD’S No.1 TYPEWRITER 
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*Trade-mark Reg. U. 8S. Pat. Of. 
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RIE HI-PRESSURE 


contact INDOOR SWITCHES 


Years of successful experience with Hi- 
Pressure contacts on outdoor equipment 
has proven their advantage and effective- 
ness. Their application to the Type 
“HPS” Indoor disconnecting switch 
shown above has resulted in much higher 
efficiencies along with easier operation. 
Concentrated contact area under high 
pressure assures a clean metal to metal 
contact at all times. 


All switch parts are non-ferrous, brushed 
and lacquered for appearance. Note that 
all switches have double blade construc. 
tion for strength and rigidity. — 











RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in princspal cities 








Public Utilitie 
‘Fortnightly 


HE review magazine of current opin 

ion and news relating to publi 
utilities. Conducted as an open fory 
for the frank discussion of both sides 
of controversial questions—economic 
legal and financial; also gives trends i 
the present-day control of these co 
panies—governmental competition 
state and Federal regulation. 


| The only magazine furnishing curren 
and vital information on all subjects in 
volving the financing, operation, anc 
management of public utilities unde 
governmental regulation and competi 
tion. 


{ A magazine of unusual value and cur 
rent stimulation to all persons holding 
positions with, or having a financial in 
terest in, public utilities. 


J Issued every other Thursday—26 numa 
bers a year—annual subscription $15.005 


Published by 


PUBLIC UTILITIES REPORTS, INC 
1038 Munsey Bidg., Washington, D.C 
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From the Early Period 
of the Telegraph tothe present 
remarkable development inthe field of Electricity 


KERITE 


has been continuously demonstrating the 
fact that it is the most reliable and 
permanent insulation known 


THE KERITE Wist2éni2 COMPANY IN 


NEW YORK CHICAGO SAN FRANCISCO 





tenement 
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—an 18,200-sq. ft. unit of two pass, divided water box 
design. The l-in. tubes of Admiralty metal are rolled at 
both ends. The condenser inlet is welded to the turbine 
exhaust nozzle, eliminating the usual flanged joint. This 
fine Elliott unit serves a 20,000-kw. turbine at Mad River 
Station of the Ohio Edison Co., Springfield, Ohio. 

In this station, ten Elliott motors drive various pumps, 
fans, pulverizers, with usual Elliott dependability. 


ELLIOTT COMPANY 


Heat Tranfer Dept., JEANNETTE, PA. 
District Offices in Principal Cities 
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i Indiana Electric Association opens convention, French Lick, Ind., 1939. ® 





4 Association of Iron ai Steel Engineers concludes annual convention and exposition, 
Pittsburgh, Pa., 1939 








{ American Water Works Association, West Virginia Section, will hold meeting, Morgan- 
town, W. Va., Oct. 12-14, 1939, 





= OCTOBER e 





4 Independent Pioneer Telephone Association of the United States will hold meeting, 
Chicago, Ill., Oct. 12, 1939. 





{ EEI, Prime Movers Committee, starts meeting, New York, N. Y., 1939. 





{ National Safety Council will hold convention, Atlantic City, N. J., Oct. 16-20, 1939. 





1 he age gg or and Electric Association will hold convention, Westchester, N. Y., 
Met. 19-20, 





9 American Water Works Association, Four States Section, convenes, Reading, Pa., 1939. 





¥ ieotety ge gee Telephone Association will hold convention, Lexington, 
Ky., Oct. 23, 24, 1939. 





bY a Electrical Manufacturers Association will hold meeting, Chicago, Ill., Oct. 





{ Society of Automotive re rae Hoag will hold transportation and maintenance meet- 
ing, St. Louis, Mo., Oct. 26-27, 











J American Gas Association starts annual convention, New tag N. Y., 1939. 
Public Works Congress starts annual meeting, Pittsburgh, Pa., 1939. 





EEI, Transmission and Distribution Committee, holds session, Swampscott, Mass., 1939. 
U.S: Independent Telephone Association convenes, Chicago, Iil., 1939. 





Amer, Water Works Asso., Mo. Valley Sec., starts meeting, Kansas City, Me 1939. 
Amer. Inst. of Elec. Engineers, Mid, East. Dist., convenes, Scranton, Pa., ! 








VoL. . 
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Courtesy, Golden Gate International Expositio 


Lake of the Nations H 


Seen on the right and left of this lake on Treasure Island, nc 
San Francisco bay site of the 1939 Golden Gate Interna- ublic 
tional Exposition, are the picturesque Towers of the East. P 
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The outbreak of war in Europe has focused attention upon one of the most 

debatable issues confronting the private electric light and power industry— 

the need for large-scale construction. There are a number of arguments for 

and against the launching of an immediate vigorous expansion program. 

But the author of this article believes that sober study of “self-evident 

truths” lends strong support to the case for the affirmative; that is, if private 
ownership is to be sustained. 


By EARL C. SANDMEYER 


HE primary requisite of any in- 
ike whose business is mo- 

nopolistic in character is friendly 
public relations. This is not to be 
gained or maintained through clever 
jress agentry, but rather through the 
initiative of management to provide 
tach and every customer with the ut- 
most service at the utmost economy. 
Such is the case of the public utili- 
tes, 

Perhaps fortunately for them, be- 
use of the purge that was to follow, 
he power companies spent a record for 
tew construction in 1930. Climaxing a 
ong period of growth, this might have 
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been deferred had the widespread de- 
pression been anticipated; but, since 
the demand for their products climbed 
steadily to new heights, the utilities 
now appear to have been unknowingly 
wise. A need for physical expansion 
might not have been easily satisfied 
under the fire of New Deal reform. 
No “power trust” exists today. In- 
terlocking directorates have been 
broken apart. Siphonic holding struc- 
tures have been stemmed. Inflated 
property valuations have been punc- 
tured. Diverse accounting practices 
have been suspended. Sales of watered 
securities have been stopped. These 


SEPT. 28, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


and other inbred abuses have given way 
to sound management. 


De these reforms, however, 
private ownership of the electric 
power industry is on probation. Public 
authorities have spent large sums for 
municipal, state, and Federal facilities 
which, when completed, may serve as 
a yardstick for private operation. The 
scale of standards may be distorted by 
the use of outright grants of public 
funds, low borrowing rates, and tax 
exemptions, together with partial allo- 
cation of actual costs to flood control 
and navigation benefits, in the develop- 
ment of public power projects, but it 
seems certain that private enterprise 
will confront this fact: 

The popularity of low electric bills 
must be met. 

It may be economically impossible 
for private utilities to undersell subsi- 
dized electricity of government facili- 
ties, but experience indicates that they 
can draw close to meeting such compe- 
tition. And the surest route to such an 
objective, experienced utility execu- 
tives admit, is the installation of the 
greatest operating efficiency through 
plant modernization and balanced load 
building. 


HE day of reckoning may be some 
years ahead, but current events in 
the world at large command immediate 
action on the part of private manage- 


ment. As this is written, a major 
European war is two weeks along. 
Whether we will be drawn in is an un- 
known factor, but inflationary forces 
of war are at work in the United States 
and industry is speeding up. The utili- 
ties, therefore, have a double task to 
perform. Not only must they prepare 


SEPT. 28, 1939 


to face the yardstick of subsidized pub- 
lic projects; they must be immediate} 

prepared to supply the demands 0 
war-time emergency. Common sens¢d 
behooves the utilities to act. 

As at the start of the last World 
War, raw material costs are rising and 
borrowed money is becoming more ex 
pensive. But, if history is repeated, the 
initial rise promises to be merely a pro 
logue to a vigorous boom later. Re 
strictive measures may be enacted upo 
commodity prices by the Federal ad 
ministration, but they could have n¢ 
lasting effect against world trends. De 
spite their recent advances, raw ma 
terials are still reasonably priced whet 
compared with normal conditions, an¢ 
they are cheap when compared wit 
previous war-time peaks. 

There is no question that the electri 
utility industry is better equipped t 
supply the power needs for war tim 
today than it was in 1917. Spokesmef 
say that the utilities are in position t 
supply the ordinary demands of t 
public for electric service and at t 
same time carry the power load for t 
production of munitions. This claim 
based on the assumption, however, thé 
much of the war-time power demat 
would come during off-peak hours. 


CCORDING to the Edison Electr 

Institute, “total annual electric 
energy supply in this country at t 
present time, including production ¢ 
generating plants in manufacturi 
establishments, has reached about 140 
000,000,000 kilowatt hours, and tl 
present generating capacity could su 
ply forty or fifty billion kilowatt hou 
additional, by working the factori 
longer hours, according to war-ti 
schedules.” 
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In view of the fact that electric con- 
sumption promises to establish a new 
all-time record for 1939, probably 
amounting to at least 125,000,000,000 
kilowatt hours, the margin of safety 
does not appear to be excessive for a 
war-time load, unless luxurious uses of 
energy are to be suspended. 

Perhaps, in fairness to the utilities, 
it should be pointed out that they might 
not be expected to maintain war-time 
preparedness during peace, but in view 
of conditions in Europe they will have 
little excuse should America become 
embroiled. 

In defense of their position, utility 
men point out that power generating 
capacity in the United States at the 
end of this year will be more than four 
times what it was at the end of 1917. 
Consumption also has more than quad- 
rupled, but the generators can produce 
more kilowatt hours per kilowatt of 
capacity than during the last World 
War. 

Not all utilities are believed ade- 
quately prepared, however. A confi- 
dential check-up with informed quar- 
ters early this month indicated that the 
private industry carried an inventory 
of materials and supplies substantially 
less than normal requirements. Nerv- 
ous over their position, many com- 
panies are known to this writer to have 
tushed into the market for supplies, 


ranging from copper wire to steam 
turbines. 


Hos point was made by the Edison 
Electric Institute last June that 
“in 1917 there was little intercon- 
nection between different power sys- 
tems, while today interconnection is 
widely established among electric sys- 
tems throughout the great manufac- 
turing areas of our country—a de- 
velopment carried out since the war 
for the purpose of taking advantage of 
any diversity of demand between such 
systems and of reducing the capacity 
of reserve requirements in each. 
Partly because of this interconnection 
and because of other factors, the aver- 
age production per kilowatt of capacity 
increased from 2,828 kilowatt hours in 
1917 to 3,294 kilowatt hours in 1937, 
a fairly good industrial year; and in 
war time, procurement plans that 
would increase the hours of use of fac- 
tories could easily raise this figure to 
4,200 kilowatt hours or more.” 
Another point supporting the utili- 
ties’ position is the fact that, in event 
of industrial mobilization, Washington 
is understood to be ready with sealed 
orders to distribute the manufacture 
of war-time necessities over a wide 
area of the country, thus avoiding 
much of the congestion that was ex- 
perienced during the last war. 


“WHETHER we will be drawn in is an unknown factor, but 
inflationary forces of war are at work in the United States 
and industry 1s speeding up. The utilities, therefore, have 
a double task to perform. Not only must they prepare to 
face the yardstick of subsidized public projects; they must 
be immediately prepared to supply the demands of war-time 
emergency. Common sense behooves the utilities to act.” 
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Only a few weeks ago, Louis John- 
son, Assistant Secretary of War, urged 
utilities to proceed with industrial ex- 
pansion. Mr. Johnson complimented 
the utilities for their codperation with 
the National Defense Power Com- 
mittee, of which he is chairman, and 
stated that in responding to the com- 
mittee’s request the industry then had 
an additional capacity of approxi- 
mately 900,000 kilowatts for immedi- 
ate installation. He added, however : 

In the field of power preparedness for 
emergency, we have merely scratched the 
surface. There is still a great deal to be done. 
I trust that the power companies will con- 
tinue to think in terms of national defense. 
Only in a full and intelligent distribution 
and utilization of our electric power facilities 


can we expect to achieve adequate prepared- 
ness. 


r Assistant Secretary of War John- 
son is correct, and all bottlenecks 
are not opened in event of a crisis, the 
situation could be embarrassing to the 
private utilities. During the last war, 
it will be remembered, the government 
undertook the development of power 
at Muscle Shoals. There was little agi- 
tation for public ownership of the utili- 
ties then. One idea advanced recently 
is that the government might build 
emergency steam-generating plants at 
strategic points in event we enter the 
war, but what would be done with such 
facilities at the close of hostilities? As 
many expected, Muscle Shoals was not 
sold out to private capital. 

The electric power industry as a 
whole, including both private and pub- 
lic facilities, may appear capable, on a 
statistical basis, of supplying a war- 
time load, provided that the load would 
be well distributed around the clock as 
well as around the map. As mentioned 
above, however, it is not believed that 
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each individual company is fully pre- 
pared ; nor is it indicated that all gen- 
erating and transmission equipment is 
capable of carrying a full-time, full 
capacity load. 

Accurate data on the average age of 
generating facilities now in use are not 
available, but they may be approxi- 
mated without difficulty. 


CCORDING to latest figures published 
by the Federal Power Commis- 
sion,’ the combined steam- and hydro- 
generating capacity of 96 per cent of 
the private electric power industry as 
of December 31, 1934, totaled 30,703,- 
000 kilowatts, of which 294,050 kilo- 
watts, or one per cent, were then thirty 
years or more of age; 4,589,000 kilo- 
watts, or 15 per cent, were twenty or 
more years old; 18,065,000 kilowatts, 
or 59 per cent, were ten years or over, 
and only 2,103,000 kilowatts, or 7 per 
cent, averaged less than five years old. 
In view of the fact that gross addi- 
tions to private utility plants have been 
small since the date of this compilation, 
it would not seem inaccurate to add five 
years to the above groupings. (It is 
reliably estimated that from 1934 until 
the end of 1938, private utilities and 
municipalities together installed 3,- 
220,000 kilowatts of gross capacity, 
replacing approximately 853,000 kilo- 
watts of obsolete equipment and mak- 
ing a net addition of 2,367,000 kilo- 
watts. ) 

It is interesting to note that instal- 
lations by public projects have ac- 
counted for a large percentage of in- 
creased power facilities in recent years. 
In fact, between 1932 and 1937, it al- 
most seems that the private plants went 


1Chart, page 20, National Power Survey, 
report No. 1. 
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The Threat of Public Ownership 


— Assistant Secretary of War Johnson is correct, and all 
bottlenecks are not opened in event of acrisis, the situation 
could be embarrassing to the private utilities. During the last 
war, tt will be remembered, the government undertook the de- 
velopment of power at Muscle Shoals. There was little agitation 
for public ownership of the utilities then. One idea advanced 
recently is that the government might build emergency steam- 
generating plants at strategic points in event we enter the war, 
but what would be done with such facilities at the close of hos- 
tilities? As many expected, Muscle Shoals was not sold out to 
private capital.” 





into reverse. According to a survey 
issued by the Census Bureau of the 
Department of Commerce on May 
15th, last, private utilities had a total 
of 32,192,918 kilowatts of generating 
capacity at the end of 1937. This 
amount was 454,660 kilowatts less 
than the 32,647,578 kilowatts reported 
for the private industry in the previous 
census as of the end of 1932. In terms 
of dollar capital investment, the census 
survey showed that the book value of 
electric plants and equipment of private 
utilities was $11,936,205,264, a de- 
crease of $188,602,161, or 1.6 per cent, 
from the $12,124,807,425 reported 
five years previous. 


sre 1932 census was taken on a 
slightly different basis, with so- 
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called commercial plants including a 
few state-owned and cooperative sys- 
tems, while the municipal figures re- 
ported then included some plants 
owned by cities for their own use and 
not for public use, but the comparison 
is enlightening. 

During the 5-year period 1932-37, 
the census survey indicates that gener- 
ating capacity of municipal plants in- 
creased from 1,974,976 kilowatts to 
2,499,347 kilowatts, a net gain of 
524,371 kilowatts. Transfer of the 
Los Angeles Gas & Electric Company’s 
150,000 kilowatts to municipal owner- 
ship probably was the largest single 
contributing item to this expansion. 
At the end of 1937, generating capacity 
of Federal and state power projects 
amounted to 850,046 kilowatts, while 
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cooperatives and power districts had 
electric generating capacity of 147,224 
kilowatts. The Census Bureau gave no 
1932 figures for the latter classifica- 
tion, but statistics issued by the Fed- 
eral Power Commission show an in- 
crease of 652,000 kilowatts for Fed- 
eral, state, coOperative, and power dis- 
trict projects from the close of 1932 
until the end of 1937. As of July 31, 
1939, the Federal Power Commission 
reports, there was a total of 39,717,000 
kilowatts of installed capacity in serv- 
ice, with all publicly owned plants ac- 
counting for about 10 per cent of it.? 


— to the Edison Electric 

Institute, construction expendi- 
tures in 1938 for the “total electric 
light and power industry, but exclud- 
ing Federal projects’ amounted to 
$482,000,000, compared with an aver- 
age of $554,000,000 for the last 
eighteen years. The 1938 figure was 
the largest since 1931, when $596,000,- 
000 was spent. Indications are that 
1939 outlays may aggregate more than 
for any year since 1930 when they 
were $919,000,000. This increase will 


2 Despite the small differences in the 1932 
and 1937 compilations, further analysis of the 
Census Bureau’s figures strikingly reveals the 
small amount of new money that has been in- 
vested in plant expansions by the private utili- 
ties. According to the Edison Electric Institute, 
the private utilities charged operating expenses 
with $956,000,000 between 1932 and the close 
of 1937 for plant retirements and depreciation. 
For the same period, the Census Bureau re- 
veals a net increase of $205,359,240 in retire- 
ment reserves of the private industry, thereby 
suggesting that the actual amount spent for 
replacing obsolete plant and equipment over the 
five years approximated $751,000,000. Total 
construction expenditures by the industry over 
the five years, including the $751,000,000 for 
replacements, approximated $1,140,000,000. 
Thus, on this basis, the private utilities spent 
only $389,000,000, other than funds taken 
from operating expenses, for construction 
purposes over the 5-year period, 
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be due in part, however, to the spend- 
ing of public funds for non-Federal 
projects operated by states, municipali- 
ties, or power districts. 

In view of the fact that the utilities 
have spent relatively little for plant ex- 
pansion in recent years, it would seem 
quite logical and prudent that each 
company make a double check of its 
physical status. The wisdom of pre- 
paredness in event of war may be noted 
by reading from the report of General 
Charles Keller to the Secretary of War 
entitled “The Power Situation during 
the War,” dated December 13, 1919. 
General Keller, who then was U. S. 
Army resident engineer of the Board 
of Engineers for Rivers and Harbors 
and is now a director of Public Utility 
Engineering & Service Corporation, 
said: 


In the main, it proved impossible to in- 
duce the public utility companies to under- 
take work upon any comprehensive scale, 
the reason given being their inability to 
raise the necessary funds upon terms that 
they felt justified in accepting. Even the 
War Finance Corporation, a creature of the 
government itself, seemed unable to ad- 
vance the needed funds upon workable con- 
ditions, and in the end it became evident 
that there must be some degree of direct 
participation by the government to enable 
needed extensions of the power supply to 
be made in those localities where shortage 
actually existed, or was plainly imminent. 
There was, however, no general authority ot 
law to construct or acquire power plants 
or to extend private power plants and to 
expend public funds for such purposes, and 
it became necessary therefore to resort to the 
plan of furnishing assistance through the 
intervention of that branch of the govern- 
ment judged to be most concerned in the 
power supply of the locality under con- 
sideration. . . 5 

In effect, it became necessary to decide 
where should fall the duty of furnishing 
financial help in the localities believed to be 
in such serious condition as to justify re- 
sort to extreme measures, and to arrive 
at such decision the chairman of the War 
Industries Board secured a meeting between 
the Secretary of the Navy, the chairman of 
the Shipping Board, and yourself, at which 
it was agreed that the three localities that 
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were in the most alarming condition as to 
power supply were northern New Jersey, 
Philadelphia, and Pittsburgh, and that the 
interest of the Navy was the preponderating 
one in New Jersey, that of the Shipping 
Board in Philadelphia, and that of the Army 
in the Pittsburgh district. . . . Good prog- 
ress was made by the War Department in 
preparing contracts for power extensions in 
the Pittsburgh district. In the other two 
localities, for one reason or another, but 
little was accomplished before the armistice 
made further action unnecessary. 


| ve during the last war, the utilities 
experienced financial as well as 
physical problems. According to the 
first annual report of the War Finance 
Corporation, dated December 2, 1918, 
when the corporation was organized 
and announced itself ready for busi- 
ness late in May, 1918, “it found a 
large number of applications pressing 
for action, most of which were from 
corporations operating public utilities.” 

The War Finance Corporation re- 
port further pointed out that 


The impression seemed to prevail in the 
minds of some that the act (forming the 
corporation) was designed particularly to 
finance the maturing obligations of these 
(utility) corporations, and the directors 
found it necessary to make a public state- 
ment calling attention to the fact that the 
resources of the corporation could not be 
loaned directly to essential industries unless 
in exceptional cases where relief could not 
be had through the usual banking channels, 
and that in every instance the directors were 
charged with the duty of requiring adequate 
security. 


During the few months of its oper- 
ation, the War Finance Corporation 
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received 99 applications for advances 
to public utility companies, aggregat- 
ing $175,595,113, of which $42,206,- 
592 was authorized. 

In event the United States is drawn 
actively into the conflict abroad, it is 
likely that the government again will 
offer financial assistance to needy utili- 
ties. In fact, it is understood, a pro- 
posal has been made to provide ‘the 
recently appointed War Resources 
Board with funds to finance new 
construction which may be needed 
to prevent power shortages. Such 
funds, however, probably would be 
fully as available to government as to 
private facilities, and the companies 
who wait might find themselves sad- 
dled with not only high material costs 
but a shortage of skilled labor. 


A’ stated above, despite the rise in 
markets for commodities and 
long-term money, at this writing the 
costs appear quite reasonable in rela- 
tion to normal conditions, and quite 
cheap in relation to World War levels. 
Utility men have complained that they 
have been unable to finance a large- 
scale construction program, but the 
raising of funds in war time certainly 
will be no easier than now. 

Fear of government competition no 
longer is a legitimate excuse for with- 
holding necessary construction. 


e 


€ 


“... at least one public utility commission has already sug- 


gested to the utilities under its jurisdiction the desirability 
of placing orders now to take care of foreseeable construc- 


tion requirements. 


This commission is chiefly concerned 


with avoiding unnecessary increases in future rate bases that 
might result from deferred construction that would later 
have to be done at premium prices.” 
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Restrictive legislation in various 
states, notably Alabama, Georgia, and 
Oregon, against the promotion of pub- 
licly owned power projects should be 
encouraging to the industry, and, in 
event of war, the higher cost of gov- 
ernment borrowing should work as an 
additional factor against such plans. 


I“ view of the European situation, 
and in light of on-coming yard- 
sticks growing out of the TVA and 
other Federal projects, a study of ris- 
ing costs during the last World War 
is convincing of the wisdom of con- 
sidering plant modernization and ex- 
pansion now. From a low of 11.4 cents 
a pound in 1914, copper reached 35.7 
cents in 1917. Lead jumped from 3.3 
cents a pound in 1914 to 11.7 cents 
three years later, and rubber gained 
from 574 cents in 1914 to a war-time 
high of 994 cents in 1916. Labor and 
other costs appreciated substantially, 
and a shortage of fuel developed. 
Utilities must prepare for these, to- 
gether with higher tax requirements in 
event of war, but some offsets could be 
expected as the result of operating effi- 
ciencies. 

While considerate regulatory bodies 
might listen attentively to temporary 
rate adjustments, it should be noted 
that such fuel shortages as occurred 
during the last war—and these were 
a major factor in higher utility oper- 
ating costs—may not reoccur, due to 
special precautionary measures con- 
templated by the government. Inci- 
dentally, at least one public utility com- 
mission has already suggested to the 
utilities under its jurisdiction the de- 
sirability of placing orders now to take 
care of foreseeable construction re- 
quirements. This commission is chiefly 
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concerned with avoiding unnecessary 
increases in future rate bases that 
might result from deferred construc- 
tion that would later have to be done at 
premium prices. 

This article has not discussed the 
problems of financing, for they dif- 
fer largely with each company. It is 
noteworthy, however, that bankrupt- 
cies have been conspicuously absent 
from the field. And, it might be men- 
tioned that some utilities with poor 
credit ratings have found ways re- 
cently of raising necessary construction 
money—one by incorporating a new 
generating unit, financed on the scale 
of some municipal plants with revenue 


bonds. 


[ the utilities are not prepared, and 

war comes to the United States, the 
drafts are ready for government regi- 
mentation, if necessary. Under the 
Federal Power Act of 1935, the Fed- 
eral Power Commission has war-time 
authority to effect such physical 
changes among the utilities “as in its 
judgment will best meet the emergency 
and serve the public interest.” 

If war does not come to the United 
States, and the utilities are adequately 
prepared, peace abroad could signal a 
record-breaking public relations pro- 
gram through the sale of more energy 
at lower rates, particularly in areas 
running behind the national average. 
At least one leader of the industry has 
such a program in view. Since 1932 he 
has cut residential rates 60 per cent 
while boosting usage 80 per cent; and 
is now aiming at an average rate of 
about 2 cents and an annual average 
usage around 2,000 kilowatt hours by 
1945 for customers of Commonwealth 
& Southern. 
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Utility Showmanship at the 
New York World’s Fair 


A visitor’s impression of the effect of five key ex- 
hibits from the standpoint of public relations. 


By RALPH B. COONEY 


visited the World’s Fair the first 

time in a spirit of forbearing 
curiosity. I went back as an enthusi- 
astic fair fan. Later still, I began go- 
ing as an interested observer of the 
job that American business is doing to 
sell—not only its products but also 
its very self to the great American pub- 
lic. 

In the course of this latter pursuit, 
my attention has naturally been 
focused on the specific endeavors of 
the utilities industry. As visit has suc- 
ceeded visit, I have become such a 
hanger-on at some of the key utility 
exhibits that I imagine some of the 
guards and attendants are beginning to 
look upon me with a slightly jaundiced 
eye. 

This extended inspection of the 
utilities’ efforts has resulted partly 
from my own personal interest in the 
devices employed. But it has been oc- 
casioned more directly by the desire to 
obtain some sort of answer to the ques- 


eo most residents of New York, I 
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tion that must always be asked concern- 
ing public relations activities. Just how 
is the public reacting to this great ex- 
periment in showmanship? 


HIs article is not intended to be a 

description of the fair, nor of the 
utilities’ exhibits. The readers of this 
publication must by now be thorough- 
ly familiar with the architectural and 
“theatrical” features of the various 
buildings. These notes seek merely to 
record one man’s impressions of the 
effect these displays are creating and 
to appraise, in the most sympathetic 
spirit, the relative success of the vari- 
ous methods employed to create public 
interest and public good will. 

In the largest sense, the New York 
World’s Fair is itself a great adver- 
tisement for the services rendered by 
the utilities. No visitor can be on the 
fairgrounds after nightfall without 
responding to the thrilling beauty born 
of electric light, of leaping water, of 
flaming gas. The living color that 
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transforms a handsome daytime spec- 
tacle into a breath-taking evening 
fairyland would be quite impossible 
without the dynamo, the pumping sta- 
tion, and the gas tank. 

But the influence of these startling 
wonders must be of the subtlest. Here 
our concern is with the direct approach 
undertaken by the utilities as exhibi- 
tors. 


b Beomgey to the efforts that repre- 
sent this approach, we find our 
interest divided among five major 
presentations. They include the “Court 
of Flame” exhibits of the associated 
gas industries, the “Forward Ameri- 
ca” show of the Electric Utilities, the 
“Electrified Farm,” also presented by 
the Electric Utilities, Consolidated 
Edison’s “City of Light” (the New 
York diorama), and the 5-or-6-ring 
entertainment provided by the Ameri- 
can Telephone and Telegraph Com- 
pany. 

In addition, three other exhibits are 
closely related—those of the General 
Electric Company, the Westinghouse 
Company, and the Radio Corporation 
of America. Elsewhere through the 
fair will be found many displays re- 
lated in one way or another to utility 
service—but the eight enumerated 
form the “Big Show of Utility Civili- 
zation.” 

And it is, from the point of view of 
showmanship, a pronounced success. 
All of the eight exhibits mentioned ap- 
pear on the “Must See”’ lists published 
in the newspapers and magazines. All 
are being talked about as shows. 

Viewed as forces for the creation 
of good will, opinions will, of course, 
vary with the point of view of the ob- 
server. Time, also, will be required 
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for the impressions made on fair visi- 
tors to filter back through the rest of 
the country. But, after some days 
spent in listening and watching, I am 
emboldened to offer a few opinions. 


| ee the most successful ex- 
hibit from every point of view is 
that of the telephone company. It has 
showmanship, scientific novelty, and 
one outstanding quality that lifts it 
above nearly everything else at the fair 
—complete audience participation in® 
the activities. . 
The hearing tests, the “hear your 
own voice” devices, the making of and 
listening-in on free long-distance tele- 
phone calls, the hurling of jaw-break- 


ing words at the mechanical voice— §]"* 


all are calculated to create a high de- § 
gree of personal interest in the AT&T 
exhibit. People remember it—because | 
they were a part of it. 

One only has to listen to the conver- 
sation of the departing visitors to be 
convinced of this. “Ts that the way my 
voice sounds?” “And I heard the last 
high note that they said most people 
couldn’t get.” “I guess I kind of 
stumped the Vodor when I asked it to 
say ‘Oconomowoc.’ ” “And when her 
father asked about the honeymoon 
everybody roared.” 

I have talked to several hundred 
people about their impressions of the 
fair. While many interesting exhibits | 
have been dismissed with a phrase or 
an exclamation, everyone who has par- 
ticipated in the telephone exhibit has 
wanted to tell in detail just what hap- 
pened—just how his or her test made 
out, just what it was that was so fasci- 
nating about that call the fellow made 
to Dallas. 

While the people with whom I have 
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alked represent but a minute cross- 
ection of the visitors to this presenta- 
ion, the unanimity of the interest ex- 
pressed indicates the existence of a 
mass impression of tremendous signifi- 
ance. There must emerge a belief 
hat this big company is not too big to 
be interested in the people it serves. 
Get enough individuals thinking 
that they are each being well served and 
you have that mysterious force known 
as public opinion working for you. 
Naturally, the telephone system 
has one important advantage. It is a 
Hnation-wide utility—for all practical 
purposes, it, as a company, is also the 
telephone industry. The company and 
the field of service possess mutual iden- 
tity. But this fact likewise created an 
J equally important responsibility. Had 
the telephone exhibit made a poor im- 
pression, the company would have suf- 
fered in the same direct proportion. 


TT? three displays representing the 
electric utilities combine to create 
a highly effective demonstration of the 
importance of electricity as a force in 
our way of life. Their effectiveness as 
good-will builders for the private util- 
ity corporations that sponsored them 
is not quite so evident. 

The Consolidated Edison Company 
of New York, in undertaking an indi- 


= 


vidual display, naturally benefits by 
the same set of circumstances that ap- 
ply to the telephone exhibit. Its vast 
diorama of New York city and its at- 
tention-holding demonstration of the 
part electric power performs in mak- 
ing the metropolis function stand as 
direct expositions of the company’s 
contribution to urban living. 

Perhaps the greatest tribute paid this 
display is the interested silence with 
which a dense crowd of standing spec- 
tators listens to the words coming from 
the loud-speakers. 

The fair is a world of microphone- 
conveyed sound. Loud-speakers cajole, 
explain, and invite on every hand, and 
the crowd tends to disregard these 
anonymous voices. But in the “City of 
Light” the movement that takes place 
within the diorama is so effectively tied 
up with the spoken message and the 
spoken message is so exceptionally 
well phrased that the crowd stands, 
looks, and listens to the finish. 

In many exhibits (I refer to the fair 
as a whole) the crowd constantly re- 
veals a shifting quality ; segments tend 
to drift on without waiting for the 
speaker or the record to conclude the 
message being delivered. But those 
who drift out here are few and far be- 
tween. The crowd follows the spoken 
word with absorbing interest—and, 


display [fair] has been sponsored by ‘Your Electrical Utility 


q “ACCORDING to the announcements, the ‘Forward America 


Company.’ Its purpose is to show the changes in living con- 
ditions that have been brought about since the introduction 
of electric service through the agency of privately owned 
utility systems. At the same time, it seeks to imply that the 
future development of an ‘electrified’ society may also be 
entrusted to these same organizations.” 
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judging from such checking as I have 
been able to do, remembers much more 
of what it has heard than is customary. 


wo things appear to get across— 

a new awareness of man’s com- 
plete dependence on electric power and 
a sense that the maintenance of this 
great city’s power and light service is 
a tremendous job. 

If I am correct in these impressions, 
the exhibit will have done at least one 
of the public relations jobs it is in- 
tended to accomplish. Out of these 
controversial years, an impression has 
grown up that the provision of electric 
service should be simplicity itself—that 
only the greed of the utility companies 
prevents everyone from having all the 
current he wants to play with. If the 
public can be shown that the private 
utilities, whatever their faults, have 
nonetheless been fulfilling an in- 
volved and difficult responsibility—one 
calling for care and constant attention 
to duty—a foundation for greater re- 
spect will have been established. 


SS the way from the “City of 
Light” a constant stream of visi- 
tors pours into another building de- 
voted to the electric utilities—the 
fascinating “Forward America’ dis- 
play of the nation’s light and power 
companies. Here again is one of the 
most talked-about attractions of the 
whole fair. 

Contrasting a brilliantly conceived 
city street of the gas-light era with a 
brilliantly illuminated street of tomor- 
row, it achieves by this juxtaposition 
the sharp contrast which is the essence 
of drama. 

To appreciate this, it is only neces- 
sary to station yourself for a few 
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moments on the modern side of the 
doors that connect the two contrasting 
streets. The “ohs” and “ahs” with 
which the crowd unfailingly emerges 
into the bright modernity of the 
“street of tomorrow” are quite suffi- 
cient evidence of the sharpness with 
which the magic power of electricity 
has been revealed. 

Both streets are so well executed 
that, by themselves, each would pro- 
voke interested attention. The crowd 
lingers longer in the old-fashioned 
street, partly, I believe, because of the 
extra human interest provided by the 
presence of living characters, partly be- 
cause it is so different from the world 
in which we now live. 

This is probably just as well, for 
since the big moment with most visi- 
tors comes as they suddenly find them- 
selves on the bright side of the door- 
way, any straining to hold their inter- 
est as they stroll on down the ultra- 
modern street would be anticlimactic. 


|. reese to the announcements, 
the “Forward America’ display 
has been sponsored by “Your Electri- 
cal Utility Company.” Its purpose is 
to show the changes in living condi- 
tions that have been brought about 
since the introduction of electric serv- 
ice through the agency of privately 
owned utility systems. At the same 
time, it seeks to imply that the future 
development of an “electrified” society 
may also be entrusted to these same 
organizations. 

“Forward America” is a successful 
exhibit. People come from it with a 
renewed understanding of what it 
means to live in a world brightened by 
electric light. I have spent more time in 
this place than in any other single spot 
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Telephone System Exhibit 


“ _.. the telephone system has one important advantage. It 1s a 

nation-wide utility—for all practical purposes, it, as a company, 1s 

also the telephone industry. The company and the field of service 

possess mutual identity. But this fact likewise created an equally 

important responsibility. Had the telephone exhibit [fair] made a 

poor impression, the company would have suffered in the same direct 
proportion.” 





at the fair (not counting a couple of fa- 
vorite restaurants). I have observed 
the reactions of several hundreds of 
people. 

The other exhibit of the electrical 
companies consists of a pleasantly un- 
pretentious demonstration of an elec- 
trical farm. It is characterized by a 
quiet, sensible quality that carries 
great conviction. 


yo picked the agreeable 
young men and women who 
demonstrate the farm’s equipment 
possesses a personnel sense of the 
highest order. These young people are 
tops. 

They exude a feeling of genu- 
ine friendliness; they smile as though 
it didn’t hurt; they do their work with 
expert yet casual skill. They talk easi- 
ly and with assurance, but with no 
trace of that brassy commercial pat- 
ter so characteristic of the usual 


demonstrator. They strike just the 
right note in the presentation of a pleas- 
ant picture. 

I have overheard a number of dis- 
cussions between visitors and members 
of the demonstration staff. The thing 
that impressed me most was the sim- 
ple common sense with which explana- 
tions were given, particularly when 
practical questions of installation and 
construction were involved. It was so 
evident that the demonstrators fully 
understood rural people and the extent 
to which farm families build things for 
themselves. 

The chief virtue of the electrical 
farm as a display lies, I think, in the 
fact that it keeps functioning as a 
farm—producing eggs and milk and 
garden truck, just as though all Amer- 
ica wasn’t wandering through the 
barnyard. 

Within the scope of its quiet ob- 
jectives, the electrical farm is creating 
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an excellent impression. It appeals to 
city people as well as their country 
cousins, and, while seldom jammed, it 
invites a constant procession of visi- 
tors. Of course some of them think it 
“awfully cute” and some are disap- 
pointed because the electrification 
hasn’t produced something spectacular 
like neon tubing around the cow stalls. 
But to the many who have some un- 
derstanding of farm life and farm 
problems, its remarkable array of con- 
veniences stimulates an appreciative 
interest. One only has to listen to the 
high percentage of intelligent questions 
asked to be convinced of this. 


O' the five utilities exhibits, that of 
the associated gas industries is 
most difficult to evaluate. Especially 
when we seek to determine the public 
relations benefits to the utility inter- 
ests involved. 

This confusion arises in part from 
the localized nature of gas-producing 
establishments. While pipe lines do 
exist, gas is generally produced and dis- 
tributed by organizations associated 
with individual communities. They 
may be a part of large ownership sys- 
tems, but they function locally. 

Gas, too, lacks the mystery and fan- 
tasy associated with electricity—it is 
the plodding brother of the twin utili- 
ties. While electricity dances and 
dazzles with its strange versatility, gas 


goes about its utilitarian tasks with q 
minimum of publicity. 

The difficulties imposed by this state 
of affairs is well demonstrated in the 
model home which is part of the gas 
industries’ “Court of Flame” display. 
It is a charming house and a most at- 
tractive home, but you wander from 
room to room without finding any evi- 
dence that would justify designating it 
as a “gas” house. Not until you get in- 
to the service wing and see the kitchen 
and laundry and heating equipment do 
you realize that gas indeed plays an im- 
portant part in the functioning of this 
home establishment. 

Any attempt to treat the house dif- 
ferently would be difficult to imagine. 
The gas equipment is just where it be- 
longs. But it must be admitted that the 
nature of gas service does place a cer- 
tain handicap on the methods that may 
be employed in dramatizing it. 


f. Yotdes confusing element in the 
gas display is the participation of 
the appliance manufacturers. While 
individually they present interesting 
commercial showings, the array of 
brand names tends to center the atten- 
tion on equipment rather than on gas 
and gas-distributing systems. 
Presumably, gas production is 
dramatized in the Court of Flame 
proper, and good will for the gas util- 
ities as a whole is being invited 


history as one of the greatest demonstrations of public rela- 


q “Tuts New York World’s Fair will undoubtedly go down in 


tions activity ever undertaken by American business. And 
... @large measure of that historical evaluation will be due 
to the spirited participation of the public utilities and the 
manufacturing organizations directly associated with thew 


sphere of activity.” 
SEPT. 28, 1939 
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through the performances in the ad- 
joining theater. At night, the Court of 
Flame presents a thrilling spectacle 
with its fiery outpouring of burning 
gas. The only objection to the demon- 
stration is that it has value for only 
the two or three hours that elapse be- 
tween nightfall and the closing of the 
exhibit area at 10 o’clock. 

As for the performances in the 
theater, they are pleasant and interest- 
ing and restful. However, recorded 
opera, with the action supplied by clever 
puppets, seems like a better advertise- 
ment for the recording company than 
for the gas business. People like it, 
and they find the comfortable theater 
a welcome haven after hours of explor- 
ing the fair. It may be exerting a very 
active flow of good will to the gas in- 
dustries, but it does not reveal itself in 
reactions that can be observed and ap- 
praised. 

In view of their particular problems, 
‘t may well be that the gas industries 
have chosen the best possible array of 
exhibits that could be assembled. It 
just happens, however, that they aren’t 
the kind of exhibits that produce com- 
ments from the crowd. 

It would be my own guess that 
some demonstration of how gas is 
made and forced at even pressure 
through the mains would have been an 
interesting addition to the show. It’s 
old stuff to the gas men, but glass 
blowing is likewise old stuff to the glass 
men. And you should see the crowds 


that throng the glass-blowing exhibit. 


.’ has been the purpose of this article 

to cover observations made only at 
the five key exhibits of the public util- 
ities. But at the beginning, notice was 
also included of three other exhibits 
which are an important part of the 
“Big Show of Utility Civilization.” To 
cover them and to list public reactions 
to them would require an article in it- 
self. 

But this much should be said here. 
The displays and demonstrations of the 
two great electrical manufacturing cor- 
porations and the Radio Corporation 
are all making a tremendous impres- 
sion on the public—an impression lead- 
ing to a closer, more enthusiastic ac- 
quaintance with the wonders of elec- 
tricity. In weighing the success of their 
own efforts at the fair, the utilities, es- 
pecially the electrical utilities, will not 
obtain a true picture without taking 
into full consideration the tremendous 
influence of the dramatic showmanship 
of these three organizations. 

This New York World’s Fair will 
undoubtedly go down in history as one 
of the greatest demonstrations of pub- 
lic relations activity ever undertaken 
by American business. And, judging 
from what I have seen and heard, a 
large measure of that historical evalua- 
tion will be due to the spirited partici- 
pation of the public utilities and the 
manufacturing organizations directly 
associated with their sphere of activity. 





“Ir it be fair to take 10 cents out of every dollar of gross revenues of 

q the railroads for the support of government, including local government 
and particularly the schools, equity requires that the competitors of the 
railroads on the waterways and the highways should contribute to the 
support of government in the same proportion.” 

—E.me_er A. SMITH, 

General Attorney, Illinois Central System. 
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Sales of Utility Common Stock 
At Less Than Market Value 


The author asserts that utilities could raise the amounts of equity 

capital required through the sale of fewer shares than they often offer 

if efforts were made to obtain the best prices at which the market 

would absorb them; and he believes that such a policy would be in the 
best interest of the public and the utilities. 


By ROBERT E. 


ONGRESS, the state legislatures, 
& and the regulatory bodies cre- 
ated by them through which 
their powers are generally exercised, 
have not much concerned themselves 
with this question whether public util- 
ity operating companies, in financing 
through new issues of common stock, 
have realized the maximum considera- 
tions obtainable. They have sought to 
see that financing costs have been kept 
at their practicable minimum and have 
realized that transactions involving 
securities issued through, to, or with 
the aid of affiliated banking interests 
or holding companies and their secu- 
rities subsidiaries must be subjected to 
particularly close scrutiny. 

Not uncommon have been rules hav- 
ing as their object a guaranty that 
utilities should obtain maximum prices 
for their issues of debt securities and 
preferred stocks. With respect to com- 
mon stocks, however, issuing com- 
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panies have had the greatest latitude 
in fixing selling prices. The only usual 
restriction on common stock issue 
prices is one usually found in general 
corporation law, that par value stock 
shall not be sold for less than par. It 
is to be noted, of course, that new 
issues of common stock are generally 
offered pro rata to existing stockhold- 
ers, so that any gains arising out of 
such issues accrue to them either 
through sale of their stock purchase 
rights or, if they exercise the rights, 
in the immediate excess of market 
value over cost of the new stock. 


is not the purpose of the writer to 
review the provisions of the various 
regulatory laws in their relation to 
stock issues, or to speak of the ad- 
ministration and application of such 
provisions by the various Federal and 
state commissions. The purpose is to 
consider the possible practical public 
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Common Stock Offerings to Stockholders under ‘Rights’ Since January 1, 1925, 
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interest aspects of permitting public 
utility companies to sell common stock 
for less than they might readily obtain 
for it. Diligent research has failed to 
produce any discussions along this 
line; consequently, it is too much to 
hope that the treatment herein will of 
itself establish any principles ; it will be 
a successful effort if it awakens and 
stimulates thought on the problem. 

Lest some persons might think that 
this is a discussion of a hypothetical 
question—in other words, that utilities 
strive to get all they can from their 
common stocks as well as from other 
types of securities—there are presented 
in the accompanying tabulation data 
on all common stock offerings to stock- 
holders under “rights” since 1925 of 
a representative group of public util- 
ity operating companies. 

There is no doubt but that the same 
amounts of capital could have been 
raised in most of these offerings 
through the sale of substantially fewer 
shares if effort had been made to ob- 
tain the best prices at which the mar- 
ket would have readily absorbed them.’ 
As a result of a comprehensive study 
made in 1938 by the Telephone Rate 
and Research Department, Special 
Telephone Investigation, Federal Com- 
munications Commission, the follow- 
ing statement was made? : 


1 This is even true of the 1927 issue of Bos- 
ton Edison Company in a state where the 
regulatory authority requires that stock be 
offered at approximate market price. Inci- 
dentally, the tabulation appears to show a 
distinct trend toward an increasing spread be- 
tween offering and market prices. 


2From p. 102 of a report titled “The prob- 
lem of the ‘rate of return’ in public utility 
regulation with special reference to the Long 
Lines Department of the American Telephone 
and Telegraph Company.” A section of the 
report titled “Common stock sold through 
‘rights’” appears at pp. 95-104, inclusive. 
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The preceding studies of stock “rights” 
offerings lead to the conclusion that strong, 
well-established public utilities could ordi- 
narily market common stock through such 
offerings with a margin between the market 
and subscription prices of 7 to 10 per cent. 
There are several cases of diverse com- 
panies under a wide range of market con- 
ditions which have sold common stock 
through “rights” at such margins. Further- 
more, most of the companies whose stock 
issues were studied appear to be more 
“risky” than the average public utility, and 
by no means comparable with the strongest 
public utilities. ... 


a though public utility regula- 
tory bodies take no express cog- 
nizance, in finding the rate base for 
rate making, of any factor other than 
valuation,® capitalization of the util- 
ity company is a practical problem 
present in every rate-making proceed- 
ing. A guiding principle in regulation 
is that a public utility is entitled to 
charge rates such as will produce an 
income sufficient to maintain a credit 
standing good enough to attract, at 
reasonable cost, additional capital as 
needed. It is obvious that public util- 
ity companies, in borrowing money, 
should seek to obtain it at the lowest 
available effective interest rate. Like- 
wise, in financing through sale of 
preferred stock, it should be sold to 
the buyer or buyers who will pay the 
most for it. To do otherwise would 
make the preferred stock money un- 
necessarily expensive, since such stock 
generally carries a stated fixed return 
comparable to the nominal interest rate 
shown in evidences of indebtedness. 
The effect on cost of money, result- 
ing from sales of common stock at 


8 The term “valuation” as used herein is in- 
tended to refer to the procedure employed in 
arriving at the rate base. It is not to be in- 
ferred that the writer is necessarily referring 
to a procedure which involves appraisement of 
physical properties. However, it is assumed 
that capitalization theoretically plays no part 
in rate base determination. 
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Sales of Utility Common Stock 


C¢ HE effect on cost of money, resulting from sales of common 

stock at less than the maximum price obtainable, is not as 

clear cut as in the case of debt obligations and preferred stock. Com- 

mon stock does not call for any stated amount of payment to its 

holders; they are entitled to the residue of net income remaining 

after costs of borrowed capital and preferred stock dividends are 
provided for.” 





less than the maximum price obtaina- 
ble, is not as clear cut as in the case 
of debt obligations and preferred 
stock. Common stock does not call for 
any stated amount of payment to its 
holders; they are entitled to the resi- 
due of net income remaining after all 
costs of borrowed capital and pre- 
ferred stock dividends are provided 
for. In rate making, therefore, the 
practical problem present, after the 
basic question of valuation is disposed 
of, is to see that the prospective in- 
come will cover the fixed capital 
charges and leave a residue for the 
common stock sufficient to insure 
ready salability of additional securities 
of all classes at reasonable prices. The 
valuation proceeding may lead to rates 
high enough to produce income suffi- 
cient to cover fixed capital charges 
with so much residue for common 
stock that the market will evaluate the 
latter at amounts in excess of both par 
or stated value, and book value. 
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tig case a utility so situated desires 

to finance through sale of common 
stock, the question arises whether 
such sale at a price less than the max- 
imum at which the market will readily 
absorb it is in any manner contrary to 
the public’s interest in economical fi- 
nancing of its utilities. Theoretically 
there appear to be no objections to 
sales at less than market price, since 
common stock has no stated claim on 
earnings but is entitled only to the 
amount earned by the capital it repre- 
sents; however, as a practical matter 
the practice is definitely objectionable. 

The detrimental results of the prac- 
tice, from the public interest stand- 
point, come from its psychological ef- 
fects. The extent and continuity (or 
lack of it) of public utility regulation is 
determined largely, not so much by 
the justification for action at a particu- 
lar time, but more by the public inter- 
est in and support of it. The long-run 
interests of both the utilities and the 
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public are best served by continuous, 
judicial-minded, objective scrutiny of 
rates. An atmosphere conducive to 
such an attitude is often not found in 
the irregular eruptions of regulative 
activity that follow events making the 
public suddenly “rate conscious.” 


O NE of the principal measures of 
the reasonableness of public util- 
ity rates available to the general public, 
whose thoughts on such a subject are 
at best only very superficial, is the 
amount of earnings available per share 
of common stock and the dividends 
paid per share.* If common stock is 
sold for the best price obtainable, the 
earnings per share are going to be 
greater than if par or arbitrary 
amounts less than market value are re- 
ceived. It follows then, regardless of 
the lack of effect on the regulatory 
process the price at which common 
stock is sold has in abstract theory, that 
as a practical matter the more shares 
of common stock a utility company is 
able to issue in return for a given 
amount of capital, the lower will be its 


4Some students of public utility, regulation 
evidently feel that this measure is used by 
regulatory bodies also. Jones and Bigham, in 
their “Principles of Public Utilities’ (1931) 
say (p. 541) “ . The payment of a stock 
dividend reduces the profits per share of com- 
mon stock, and thus causes the profits to seem 
more moderate. The lower the profits. appear 
to be, the better the prospects of higher rates. 
. -” Possibly the authors mean that lower 
earnings per share affect rates only in the in- 
direct (but nevertheless real) manner the 
present writer has in mind. Along the same 
line is the statement of Glaeser in “Outlines 
of Public Utility Economics” (1927) (p. 384) 
. When the earning power of a public util- 
ity ‘corporation was so great as to invite pub- 
lic criticism if the earnings were paid out in 
the form of a cash dividend, a stock dividend 
would provide for a more generous distribu- 
tion of dividends in the future without ma- 
terially increasing the rate.” (The foregoing 
quotations are by permission of The Macmil- 
lan Co., publishers.) 
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per-share earnings and dividends with 
their resulting less probability of be- 
ing so high as to excite adverse public 
comment—the thing that grows into 
rate proceedings. 

Another way to look at common 
stock offerings to stockholders at less 
than market price is to view them as 
profit distributions to stockholders, 
They may be considered as something 
in addition to cash dividends, or some- 
thing which at least partially takes the 
place of dividends. It may be objected 
that there is no profit distribution to 
stockholders because there is no dimi- 
nution of cash and surplus such as is 
involved in the payment of a cash divi- 
dend. So far as the effect on cor- 
porate cash is concerned this overlooks 
the fact that a “rights” offering at less 
than maximum obtainable price is a 
sacrifice, on the part of the corporation 
in favor of the stockholder, of an op- 
portunity to receive cash. Among the 
corporate net worth accounts surplus 
is not affected, but an opportunity to 
build up capital stock premium is fore- 
gone in order that the stockholder may 
enhance his cash return from stock 
ownership. Capital stock “rights” 
offerings constitute a method of trans- 
fer of utility profits from the utility 
company to its stockholders that is 
least likely to add to public demand for 
examination of the justice of its es- 
tablished rate levels. 


gene a helpful approach for the 
person attempting to fix in his own 
mind the essential nature of a stock 
offering under “rights” is to consider 
its similarity to stock dividends. A 
stock dividend of one share of stock 
for each ten held is nothing but a 
“rights” offering of the right to sub- 
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scribe without any cash payment to 
one new share of stock for each ten 
shares owned. When new stock is 
issued without any cash payment it is 
spoken of as a stock dividend, or a 
“split-up”; when a subscription price 
is added the stock dividend becomes a 
stock offering under “rights.” 

The best interests of both the pub- 
lic and the utility are served, in an- 
other way, by obtaining the maximum 
available price from sales of common 
stock. Naturally, the higher per- 
share earnings and dividends are, the 
more readily new stock can be sold at 
good prices. Stock with par value is 
generally required by law to be sold for 
not less than par. It is to be expected 
that per-share earnings and dividends 
will fluctuate with changes in the level 
of business activity; likewise, with 


property value the basis for utility 
rates, in a low-price period this basis 
might require substantial rate reduc- 
tions with their adverse effect on net 
income. 

Regulatory bodies should be in a 
position, so far as possible, to order 
rate reductions indicated by valuations 
without fear of their effect on the 
credit of a utility. Earnings should 
not go so low, ordinarily, that the mar- 
ket will not take new common stock at 
a minimum of par. This ideal condi- 
tion is most likely to be found in com- 
panies whose past common stock fi- 
nancing has been designed to bring in 
the maximum per-share consideration. 
The leeway provided by high per-share 
earnings makes exceptions to the ap- 
plication of general rules of rate mak- 
ing unnecessary. 





Interdependence of Capital and Labor 


6cy J uen, I wonder, will we learn the lesson that in this 
country and under our form of government capttal 


and labor are interdependent? What the workingman wants is 
excellent wages, reasonable hours of employment, and health- 
ful, sanitary working conditions. On the other end of the equa- 
tion there must be somebody with capital, somebody with 
finances and earning capacity to provide those wages and those 
working conditions, or the same will not be provided and the 
depression will go on and on, with the government more and 
more edging into the field of private enterprise and more and 
more becoming the sole employer, which is a very gloomy and 
dangerous outlook.” 
—Louis LupLow, 
U. S. Representative from Indiana. 
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Article No. 2 


Geographical variations in sentiment with respect to govern- 

ment and private operation of public utilities, as expressed by 

results of municipal elections since the middle of 1933. Where 
chief threat to private markets lies. 


By THOMAS L. NORTH 


N analysis of the elections since 
A mid-1933 on the issue of public 
ownership of electric utilities 
reveals the fact that each state has its 
own characteristic trend of public 
opinion on this question. 

As indicated in the previous article 
on this subject, no claim is made to the 
exhaustiveness of this study, which an- 
alyzes election results from 451 com- 
munities. However, the data used are 
believed to provide a large sample, from 
which it is possible to observe un- 
mistakable trends. 

Why has agitation for public owner- 
ship been strong in certain states in the 
past six years, and not in others? One 
reason lies in the degree to which 
municipal operation had already been 
extended in various areas prior to the 
advent of the New Deal. Existence of 
municipal plants, particularly if they 
offered rates below those of the near- 
by private utilities, in itself has been 
effective in helping to mould public 
opinion. Varying political and social 
SEPT. 28, 1939 
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philosophies as between states provide 
another factor in the formulation of re- 
gional public opinion, as reflected in the 
balloting on this question. 


6 Bence I indicates the number of 
municipal electric systems existing 
in the various states at the beginning of 
the period covered by this survey, and 
the importance of the populations 
served as related to the total popula- 
tions of each state. Inasmuch as a ma- 
terial portion of the population in each 
state receives no electric service at all, 
the percentage of all customers of elec- 
tricity supplied by municipal systems is 
substantially greater than shown in 
column 4. In examining this table, it is 
also well to remember that several large 
cities are included in the service popula- 
tion totals of certain states (quite 
properly so, of course). In California, 
because of the inclusion of Los An- 
geles, a large percentage of the popula- 
tion receives municipal service, 
although the actual number of public 
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plants in the state is relatively small. 
Florida figures include Jacksonville. A 
municipal plant at Ft. Wayne, Indiana, 
competes with a private plant, as do 
public systems in Cleveland and Colum- 
bus, Ohio. The ratio is high in Kansas 
because Kansas City, Kansas, has a 
publicly owned system. In that state, 
however, the number of places having 
municipal plants is relatively large. The 
state of Washington has two large 
municipal systems; the one at Tacoma 
has an exclusive market, while the 
Seattle plant shares the available busi- 
ness with a private company. Even in- 
cluding the larger cities, the average 
size of the communities served by 
municipal plants is about 5,000. 


P 25 states 5 per cent or more of the 
population received service from 
municipal plants, and hence on a strictly 
historical basis should have been fertile 
grounds for continued excursions into 
municipal ownership under New Deal 
encouragement. Table II indicates that 
these trends have actually carried 
through in some of the states, but in- 
terest in the issue has virtually abated 
inothers. Thus, ten states in this period 
apparently had no elections whatever 
on this issue. This provides a forceful 
barometer of public opinion in Georgia, 
Maine, Maryland, Massachusetts, 
Montana, New Mexico, North Caro- 
lina, Rhode Island, South Carolina, 
and West Virginia. 

As judged by an almost complete 
lack of election activity, eight states 
already having municipal plants serving 
over 5 per cent of their populations in- 
dicated an almost complete cessation of 
trend in opinion toward municipaliza- 
tion in this period. These include Dela- 
ware, Georgia, Louisiana, Maine, 
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Massachusetts, North Carolina, South 
Carolina, and South Dakota. Of these, 
Maine, Massachusetts, and South 
Dakota had previously shown a strong 
leaning toward public ownership, inas- 
much as more than 10 per cent of their 
populations are served by public plants. 

Viewed from the entire 6-year 
period, we find sharp swings in opinion 
favoring municipal ownership in Ala- 
bama, Tennessee, and Texas, as com- 
pared with the insignificant headway 
previously made toward municipaliza- 
tion in these states. Giving considera- 
tion both to the number of elections and 
results, it appears that a moderate 
trend in favor of municipalization was 
evident in Kentucky, Missouri, North 
Dakota, and Wisconsin. On the other 
hand, the municipalization trend ap- 
peared to be waning in California, 
Florida, Michigan, Minnesota, and 
Vermont. Running definitely true to 
form were Nebraska, which continued 
to be a stronghold for municipal owner- 
ship, with private ownership advocates 
consistent losers, and Oregon and 
Pennsylvania, in which, despite a num- 
ber of elections, public ownership failed 
to gain even a foothold in public esteem. 


— operation was a major issue, 
and continued to receive consider- 
able popular support in the following 
states in which municipal plants already 
served over 5 per cent of the popula- 
tion: Illinois, Indiana, Iowa, Kansas, 


Mississippi, Missouri, Ohio, Okla- 
homa, Utah, and Washington. 

Detailed election trends in states hav- 
ing considerable polling activity are 
shown in Tables III to VII. 

As might be expected, elections in 
the TVA area have strongly favored 
municipal ownership, but the issue has 
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TABLE I 


MunIcIPAL Power SystEMS—1934 
(000 Omitted) (4) 


(1) (2) (3) Per Cent 
No. of Population Population Served by Mu- 
Systems Served of State nicipal Systems 


Alabama 2,646 2.4% 
Arizona 7 436 1.6 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 


nN 


—_ 
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Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 


— _ 
SOMPSHSNSNNBUGWUAN Down Noo 
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Nebraska 
Nevada 

New Hampshire .... 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


_ 


— 


Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 7 256 


122,319 
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not been consistently supported outside 
the heart of the TVA region. These 
facts are indicated in Table ITI. 

Tennessee voters have indicated 
an overwhelming desire to go into the 
power business for themselves, using 
TVA energy. Both cities and towns 
alike have approved public ownership ; 
consequently, populations represented 
by such municipalities are large. In 
fact, Tennessee accounts for 26 per 
cent of the total populations through- 
out the United States on record in this 
study as having favored municipaliza- 
tion. Thirteen of the Tennessee mu- 
nicipalities were allotted PWA aid; all 
favored public ownership. Of the 9 
other communities voting, 6 approved 
municipalization, and 3 rejected it. 

In Alabama, the results were less de- 
cisive, particularly from a population 
standpoint. However, excluding Bir- 
mingham (259,678), which rejected 
municipal ownership in 1933, the out- 
come was strongly in favor of public 
operation. It is significant, however, 
that there has been very little election 
activity since 1934. All 13 Alabama 
municipalities receiving PWA alloca- 
tions voted to accept them, while of the 
7 communities going to the polls with- 
out the inducement of PWA aid, 4 
turned down municipalization. 


|:'; Spenonion ownership proponents 

made surprisingly little headway 
in Mississippi, despite the TVA. Of 
the 4 places receiving PWA support, 
3 rendered a favorable decision, while 
2communities, not allotted government 
aid, rejected the issue. The latter in- 
cluded Jackson (48,262). The few elec- 
tions held in Mississippi and the limit- 
ed population numbers accepting public 
ownership have striking significance. 
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In Kentucky, the populations in- 
volved in elections were small, but the 
TVA influence appeared to be felt in 
several of the communities voting. Aid 
from the PWA was offered only to 3 
communities holding elections, all of 
which approved acceptance. Of the 11 
communities voting without the offer 
of PWA aid, 7 turned municipal own- 
ership down. 

Despite the proximity of the TVA, 
apparently no elections were held on the 
subject in Georgia during this period. 

Election results in a group of 6 
states having government - financed 
power projects within their bounds are 
set forth in Table IV. 

Texas is a recent recruit to the ranks 
of public ownership, showing but little 
interest in the issue prior to 1933. Until 
1938, in fact, only a few small, 
scattered towns favored public plants. 
With the nearing completion of the 
Lower Colorado river projects in 1938, 
and the allocation in that year of PWA 
aid to many communities in the Lower 
Colorado area, opinion as recorded in 
1938 elections became strongly favor- 
able to public operation. Out of the 30 
communities voting under the influence 
of PWA support in this 6-year period, 
only 6 rejected the proffered aid, while 
7 of the 19 places not so influenced 
turned down municipalization. 


N Oklahoma, the results were less 
favorable to public ownership. Of 
course, the Grand river project in that 
state is only in its early construction 
stages, and is not located within prac- 
tical transmission range of a large por- 
tion of the state. PWA aid was not 
overwhelmingly approved, as in Texas, 
being a feature in 7 elections, of which 

4 carried. 
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TABLE II 


RESULTS OF MUNICIPAL OWNERSHIP ELECTIONS BY STATES SINCE 
Jury 1, 1933* 
(Population Figures in Thousands) 


Number of Municipalities Populations Represented 


For 


1 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
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Louisiana 
Maine 


Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
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Nebraska 
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South Carolina 
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*Adjusted to reflect elimination of duplicate elections, the latest result 
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Nebraska continued to be the citadel 
of the public ownership movement, 
with 13 of the 15 elections resulting in 
approval of this issue. Inasmuch as 
large PWA advances were made to the 
3 Nebraska power projects, very little 
PWA aid was available for municipali- 
ties desiring to construct their own 
plants. The issue carried in all 3 elec- 
tions in which PWA money was in 
prospect, however. 

The Bonneville project gave rise to 
most of the elections in Washington 
and Oregon in this period. The com- 
pletion of this dam brought a wave of 
power district elections in each state, 
particularly in Washington. In that 
state, only one election out of the 19 
recorded involved an individual mu- 
nicipality. The total populations repre- 
sented in the voting were large, with 
those favoring public ownership suffi- 
ciently important to make a sizeable 
dent in the private market, should they 


=e 


all ultimately consummate public opera- 
tion. Oregon, however, remained 
characteristically against invasions of 
the private market. Portland put itself 
on record as opposing a study of 
municipalization, while 2 county proj- 
ects were defeated. In addition, 7 Ore- 
gon counties voting as a unit rejected 
the issue of a combined power district. 
PWA allocations were not available in 
either state. 


F ., -enertoas the Central Valley proj- 
ect is now under way in Cali- 
fornia, it has had no effect upon the 
election results in the period under re- 
view. PWA aid was available for only 
2 local projects. Sacramento (93,750) 
approved one such project, while in the 
other instance PWA aid was teamed up 
with the power available from the All- 
American canal project to encourage 
the Imperial Irrigation District (popu- 
lation about 20,000) to enter into the 


TABLE III 
MuNIcIPAL OWNERSHIP ELECTIONS IN THE TVA AREA 
(Population Figures in Thousands) 


1933 

TENNESSEE 

Towns favoring 

Towns against 

Popiiok towas £80. 2.< sees. ene 

POD. Gr COWES GENEL, os ccm 0. 5:0, 00u0/se0e s 
ALABAMA 

Towns favoring 

Towns against 

POR. OF COWS SOW. vc cnc scce suse’: 

Pop. of towns: agnst. «...06 655605 
MISSISSIPPI 

Towns favoring 

Towns against 

Pop Om (OWRSUEAWS ani eivin sleaiou twas 

POD.- OF COWS AONSE:. << <.505 daics oes: css 
KENTUCKY 

Towns favoring 

Towns against 

PORNCGE CWE SEN cccc a cue ate wan sees 


1934 


261.3 


1935 1936 1937 1938 Total* 
2 2 3 3 8 
"1229 20.9 29.5 


i 
"32.0 


3 
2 
8.2 25.5 
4.5 20.6 


4 
2 

ee 
mT 


Pop. OF. tOWHS SENSE Vikdeei cde wees ""13.0 "09 } 
*Duplicate elections in the yearly figures have been eliminated in the total column, with the 


results of the latest election in any town counted as the final outcome. 
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TABLE IV 
MuNIcIPAL OWNERSHIP ELECTIONS IN STaTES HAviING GOVERNMENT- 
FINANCED PoWER PROJECTS 
(Population Figures in Thousands) 


1933 

TEXAS 

Towns favoring 

Towns against 

POD MOE TOWNS FAV: sics0ia0 vs ss oa os owe 

POPS OF TOWNS ABUSE. 0.660 6scceee wees 
OKLAHOMA 

Towns favoring 

Towns against 

EOD OLAOWMS LAV. oc 2sccc ecw erecee es caes 

POPHOLADWNS GRNSE ois vec eeecs 60% 
NEBRASKA 

Towns favoring 

Towns against 

TOD COL APMIS LOUs sictis 6 oearen dee ease 

TOP; OY POWOS ARNEL, o0:0 0 cc ccccee eres 


WASHINGTON 
Towns favoring 
Towns against 
POD. OL COWES FAV. cecdecsecveess sees 
POD; OF AOWRS ARUBE co.0 6 sscsces wees 


OREGON 
Towns favoring 
Towns against 
POD ORMOWHS TAV. bccveidcccetsee Sees 
POD, OF TOWNS RHEE. occ cccccccees esse 


CALIFORNIA 
Towns favoring 
Towns against 
POD) OF TOWNS AV. 060 cecscecaees 10.4 
Pop. of towns agnst. ............ 10.3 


1934 


4 
3 
11.4 vA 
7a | 4 


1936 1937 
3 1 27 
3 eRe 7 
8.4 4.9 69.3 
BOL oe. 25.1 


1935 1938 Totalt 


Zz 
4 
vf 
16. 


3 
"326.5 
ii 1 
5 6 
cua 20.0 
34.7 853.8 


*Duplicate elections in the yearly figures have been eliminated in the total column, with the 
results of the latest election in any town counted as the final outcome. 


competitive power business. The Los 
Angeles election approving acquisition 
of a large privately served section of 
the city for consolidation with the mu- 
nicipal system has been excluded; San 
Francisco and San Diego each rejected 
municipal ownership twice; Fresno 
likewise turned it down. It is signifi- 
cant that the only election approving 
public ownership since 1935 was the 
PW A-backed Imperial Irrigation Dis- 
trict. 

Not included in the figures here pre- 
sented was the rejection by San Fran- 
cisco on May 19, 1939, of an acquisi- 
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tion proposal, arising from the neces- 
sity of conforming to the Raker Act 
in the disposal of Hetch-Hetchy power. 
In this election, 50,000 voters approved 
the move, and 122,000 opposed it, as 
compared with a vote of 66,000 favor- 
ing such a step and 78,000 opposing it 
in 1937. San Francisco has now turned 
municipal ownership down eight times, 
with growing opposition to Federal 
compulsion on the subject. 

Mixed trends are shown in the 3 
farming-industrial states of Ohio, In- 
diana, and Illinois, as indicated in 
Table V. 
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With Akron approving municipal 
ownership, and Cincinnati and Youngs- 
town turning it down, 1933 elections in 
Ohio involved large populations. Since 
then, populations voting on the issue 
have been relatively insignificant. All 
1938 polling resulted from the revived 
PWA program. In the entire period, 
out of 9 localities in which the PWA 
played a part, 5 were favorable to pub- 
lic ownership. 


I’ will be noted that of the 8 mu- 
nicipalities in Indiana voting on 
acquisition of private facilities, 7 ap- 
proved such a step. However, despite 
the overwhelming support received by 
these actual proposals, the populations 
involved were strikingly insignificant, 
suggesting that public ownership was 
not an important issue in that state. 
PWA money was not available in In- 
diana. 

From 1933 to 1935, inclusive, IIli- 
nois was a fairly active region for pub- 
lic ownership agitation. Since then, 
however, 2 communities having a total 
population of only 3,400 have approved 
municipalization, while one (13,100 
population) rejected it. PWA aid was 
an issue in 6 elections, mostly in the 
earlier years; 4 of these elections 
carried. 

To the North, the states of Min- 
nesota, Wisconsin, and Michigan 
showed a mounting opposition and in- 
difference to municipal ownership. 
Table VI reveals that Minnesota voters 
have drawn away from their early 
moderate support of community opera- 
tion proposals. After duplicate elec- 
tions are eliminated, the 8 communities 
favoring a shift to public ownership 
totaled only 14,000 people, while oppo- 
sition totals, including St. Paul, were 
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impressive. Ten of the 16 communi- 
ties voting on the issue in Minnesota 
received allocations of PWA aid, but 
only 4 of such communities approved 
making a change. 

In Wisconsin (where no PWA aid 
was available because the law requires 
a certificate of public convenience and 
necessity from the public service com- 
mission before a competing plant can 
be erected), numerous elections were 
held on the issue of acquiring private 
facilities. Although voters of 18 com- 
munities supported such proposals, the 
populations involved were minor, while 
22 municipalities, including Milwaukee 
and Madison, warded off a change in 
ownership. Since 1936, interest in the 
issue has dwindled to negligible pro- 
portions. 


M UNICIPAL elections on the subject 

in Michigan were few and un- 
important; results indicate that little 
headway has been made by public 
ownership advocates. Three of the 4 
communities backed by PWA support 
rejected municipal ownership. 

As shown in Table VII, the small 
communities of Iowa, Kansas, and 
Missouri were “hot spots” for mu- 
nicipal ownership agitation, with towns 
in favor of dropping private operations 
far exceeding those rejecting the idea. 
However, the aggregate populations of 
such socialistically minded communi- 
ties were not large. 

Since 1936, the number of elections 
in Iowa has receded, pointing to 
diminished interest in the issue. Mu- 
nicipal ownership adherents made an 
unsuccessful drive on Sioux City, 
which accounts for the large popula- 
tion negating the proposition. Prof- 
fered PWA aid was accepted by 7 com- 
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munities and rejected by 2; of the 25 
towns not obtaining government back- 
ing, 15 approved municipal ownership. 

Actual results in Kansas give public 
ownership the edge, but the insignifi- 
cance of the populations involved, and 
the absence of elections in the last two 
years, suggest that the issue has faded 
from the public view. 

Although election activity subsided 
in Missouri in 1936 and 1937, the re- 
vitalized PWA program in 1938 
brought a burst of further polling on 
the subject. (All but one election in 
1938 involved PWA money.) In the 
6-year period, 23 of the 32 communi- 
ties were influenced by PWA support. 
Of these, 15 voted to accept the pro- 
posed assistance. All elections involved 
small communities, thereby minimiz- 
ing the threat to private markets in that 
state. 


H°v has the private industry met 
the threat implied in these 257 or 
more instances of approved public 
ownership proposals, and what success 


has it had in preventing municipalities 
from actually going through with their 
expressed intentions? 

Rate reductions have proven to be 
the most effective damper to public 
ownership enthusiasm. In fact, not a 
few elections were held with the pri- 
mary purpose of prying loose rate cuts 
from the existing utilities. While no 
figures can be assembled on this point, 
the evidence at hand suggests that many 
approved proposals died a natural 
death after satisfactory rate adjust- 
ments had been made. 

Legal recourse has been resorted to 
by private companies as a means of 
combating a number of adverse election 
developments. Injunctive relief pend- 
ing settlement of disputed election re- 
turns, improper procedure, excessive 
bond issues in relation to debt limits, 
and the validity of PWA loans and 
grants, has proven effective primarily 
because long delays in proposed action 
have resulted. While records indicate 
that the utilities have won their court 
cases in a number of instances, most of 


TABLE V 
MUNICIPAL OWNERSHIP ELECTIONS IN OHIO, INDIANA, AND ILLINOIS 
(Population Figures in Thousands) 


1933 
OHIO 
Towns favoring 
Towns against 
Pop. of towns fav. 
Pop. of towns agnst. ............ 


INDIANA 
Towns favoring 
Towns against 
Ps OE CONTIN RAV: (5 60 e's. cud cond ewe 
Pop. of towns agnst 
ILLINOIS 
Towns favoring 
Towns against 
POD, OL COWe GON. i sie sks saease 2.4 
FOP, OF towns Best oes os 3 es 19.8 


1934 


1935 1936 1937 1938 Total* 


1 
2 
1.5 
28.0 


3 
1 

49 
5.0 


1 
"14 


25.8 weet 
2 13.1 


*Duplicate elections in the yearly figures have been eliminated in the total column, with the 
results of the latest election in any town counted as the final outcome. 
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TABLE VI 
MUNICIPAL OWNERSHIP ELECTIONS IN MINNESOTA, WISCONSIN, AND MICHIGAN 
(Population Figures in Thousands) 


1933 

MINNESOTA 

Towns favoring 

Towns against 

Pop; Of OWNS fave es tieeccclees 

Pop. OF tOWMEARNISE. oo. neces cnes 
WISCONSIN 

Towns favoring 

Towns against 

PO OF TOWMREAV ecu csscec tule ee 

Pop. Of NO WHA OES ieee ies 


MICHIGAN 

Towns favoring 

Towns against 

Pope OL COW NE VEAWS asics ooivcs'ccolp ace Dateiele 
Pop. OF (OWNS GENSE. oc. de cic'svees. ose 


292.6 


1934 1936 1937 1938 Totail* 


1 
2 
2.2 


1935 


1 1 
a 4 
1.2 0. 
= 4. 


7 
8 


NS 


oF 
58 


NWwWoOwm NI Pe DO 


=) 
wre 
we 


1 1 1 3 
18.2 ele ys! ee 21.1 
1.8 8.9 14.5 17.0 42.2 


*Duplicate elections in the yearly figures have been eliminated in the total column, with the 
results of the latest election in any town counted as the final outcome. 


the PWA cases in the end were dis- 
missed. Nevertheless, during the ex- 
tended periods when PWA funds were 
tied up, basic forces were running 
strongly in favor of the private com- 
panies, 


¥ this 6-year period, rates have 
dropped substantially, which, after 
all, is the fundamental point at issue 
with the public. In the twelve months 
preceding July 1, 1933, the national 
average rate for residential consump- 
tion was 5.58 cents per kilowatt hour ; 
at the end of 1938, this figure had 
fallen to 4.22 cents, a decline of 25 per 
ent. During the same interval, telling 
forts were made to improve public 
lations, in good part as a result of 
tate concessions. 
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At the same time, economic and 
political forces were working against 
the ultimate consummation of ap- 
proved proposals. In cases where rival 
plant construction was contemplated, 
higher building and equipment costs, 
and increased operating costs de- 
veloped, tending to cause local authori- 
ties to reconsider the wisdom of their 
original plans. Furthermore, as rates 
were lowered, the risks faced by a com- 
peting venture automatically increased. 
Thus, there has come a growing popu- 
lar realization that competition in the 
electric business is economically un- 
sound. Again, a number of construc- 
tion and acquisition projects were 
abandoned because the necessary fi- 
nancing could not be arranged. Finally, 
the recent fundamental shift toward 
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the right in popular economic philoso- 
phy has been an important force. The 
public is beginning to feel that govern- 
ment ventures should be curtailed ; that 
private business should again be given 
a chance; that the yardstick theory of 
cheap electricity has not been clearly 
proved; and that public ownership 
brings substantial losses in local tax 
revenues. 


— no complete data are avail- 
able, it is clear that territorial 
losses to public operation in this period 
have been slight, except in Tennessee. 

In spite of the large inducements 
offered by PWA loans and grants, the 
number of competing plants actually 
constructed or under way appears to be 
insignificant. Roughly, it seems that a 
substantial portion of the competing 
plants constructed in this era were 
localized in an area in Alabama and 


Mississippi within easy range of TVA 


power. Moreover, construction of 
rival systems appears to have been con- 
fined to small towns. Missouri, Iowa, 


and Minnesota each contributed several 
instances of municipal plant construc. 
tion, but the populations involved have 
been trifling. Such other systems as 
were built are small and well scattered 
throughout the nation. 
Outside of power project areas, ac- 
quisitions of local properties have been 
few and likewise have involved small 
communities. (The exception is Los 
Angeles, where a large municipal plan 
took over most of the remaining terri 
tory within the city.) In power proj 
ect areas, however, real inroads have 


been made into private markets through} 


purchase deals actually consummated 
or under negotiation. Electric proper 
ties in the state of Tennessee soo 
probably will be entirely in public 
hands; sale of private properties i1 
northern Mississippi and Alabama was 
effected in part in 1934 and 1936, wit 
further deals pending. As yet, pur 
chase negotiations by county power dis 
tricts in Washington are in a prelimi 
nary stage ; actual transactions thus fa 
have been small. Tentative arrange 


TABLE VII 
MUNICIPAL OWNERSHIP ELECTIONS IN IowA, KANSAS, AND MISSOURI 
(Population Figures in Thousands) 


1933 

Iowa 

Towns favoring 

Towns against 

Pop. of towns fav. .............. 

Pop. Of towns agnst. ........0066 cece 
KANSAS 

Towns favoring 

Towns against 

POD. OF TOWNS FAV. ...)6600 0 cese0es 

PODSOT COWNS AGUS. .cccsccicews Sees 
Missouri 

Towns favoring 

Towns against 

BOD: 100. COWS FAV. 5 oi ¢ éce'cs eo vies 5 

Pop. of towns agnst. .....6.0600% Fe 


1934 


1935 1936 1937. = 1938 Total* 


on 


NOW PPR NNWA 
wio 


4 3 


25. aR ia wees 0 


*Duplicate elections in the yearly figures have been eliminated in the total column, with the 
results of the latest election in any town counted as the final outcome. 
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ments call for sale to the Lower Colo- 
rado River Authority of sizeable areas 
in Texas. 


w Nebraska, plans of the three power 

districts to purchase the private 
properties in the state have apparently 
fallen through, for the time being at 
least. Financing difficulties arose when 
municipalities objected to operation by 
power districts because (1) the right 
of the municipalities to acquire local 
facilities would have been terminated ; 
(2) local jurisdiction over rates would 
have been superseded by the power dis- 
tricts; and (3) important taxable 
properties would have disappeared 
from municipal rolls. It appears that 
the municipalities have been hesitant 
about forming possible burdensome 
connections with these high-cost power 
projects. These objections have been 
corrected by a new state law placing 
state-operated retail systems on the 
same basis as private companies—sub- 
a ject to equivalent payments in lieu of 
taxes, and subject to regulation. It is 
believed that financing of acquisitions 
by these districts will be difficult. How- 
ever, there is no indication that further 
municipalization has become a dead is- 
ste. 


Outside these project areas, acquisi- 
tions appear to have been few in num- 
ber, and confined to villages and small 
towns. 

Several scattered sales were made 
in Missouri, while independently from 
the statewide program in Nebraska, 
several municipalities took over local 
facilities. 


HE chief threat to private markets, 

barring a further revival of PWA 
loans and grants, lies in the Federal 
power project areas, where the exist- 
ence of present or potential electric 
capacity seeking a market is a solid 
fact. 

Under continued agitation (which 
is not likely to die down readily), 
it may be possible gradually to con- 
vert private properties to public 
operation in these areas. However, 
under a progressively lower rate policy, 
the electric industry in general is 
rapidly bulwarking its position, and re- 
moving the causes of public discontent. 
If the Federal Treasury is sealed 
against aiding further public projects, 
it is likely that this country will witness 
a continued shrinkage in municipal 
agitation threats to a point of in- 
significance. 





Our National Debt 


cyt would take three generations, or sixty years, to bring down our 
national debt to where it was eight years ago, if it were reduced 
$500,000,000 a year. This is the situation into which the Brain Trusters, 
the rubber stamps, and the ‘yes, yes’ boys have got the financial affairs 
of the United States government. The men who advocate spending one- 
self out of debt are the ones who advocate drinking oneself sober. In 
fact, these self-styled and pseudo liberals are the real reactionaries. 
They are the forces which are selling the American people into economic 


slavery.” 


—Muiuiarp E, Typincs, 
U. S. Senator from Maryland. 
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Financial News 


Stocks and Commodities Boom, 
Bonds Sink on War News 


HE final outbreak of war on a con- 

tinental European basis turned our 
security markets topsy-turvy. It had been 
feared—based on the experience in seven 
war scares over the past two years—that 
the market would “fall out of bed,” pos- 
sibly breaking the April 8th industrial 
low of 121.44 (Dow-Jones average). For 
a time this view appeared correct, for 
on September Ist, with the Germans ad- 
vancing in Poland while England de- 
layed an ultimatum, the market declined 
nearly 7 points in early trading to 127.51. 
At this point, however, speculators ap- 
parently became suddenly and simultane- 
ously convinced that (1) England would 
not dump her billion-or-so American 
stocks immediately, demoralizing prices ; 
(2) the administration was taking effec- 
tive steps to prevent any closing of the 
exchange (in 1914 the market was 
closed nearly four months and opened 
at a somewhat lower level) ; (3) stocks 
were out of line with business activity 
(based on past relationships, the Dow- 
Jones average should be around 150-55 
when the Federal Reserve index stands 
at 100) ; and (4) based on the history of 
1914-20, any prolonged European war 
should mean a considerable rise in com- 
modity prices and business activity, due 
to war orders and the general inflation- 
ary trend. 

Once having made up its mind, the 
speculative public was not long in tak- 
ing action. The market, after showing 
resistance to any further down trend 
for several hours despite a stream of war 
bulletins, suddenly advanced over 6 
points in the last hour on heavy volume. 
Saturday’s (September 2nd) 1,791,000- 
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Comment 


By OWEN ELY 


share trading pushed the average nearly 
three points higher, and Tuesday’s (Sep- 
tember 5th) 5,930,000-share market 
gained 10 more points. From Friday's 
(September 1st) low to Tuesday’s high 
the market advanced some 22 points in 
eight or nine hours’ furious trading. 
During the balance of the week (Sep- 
tember 6th-9th) little further progress 
was made, the market “consolidating” its 
position around the 150 level. 

The gain in the industrial average of 
about 18 per cent does not tell the whole 
story, however. Rail stocks at first lag- 
ged behind, not being considered an in- 
flation group, but later made up for lost 
time with a net percentage gain (Sep- 
tember 1st low to September 7th close) 
of 18 per cent, the same as industrials. 
Apparently the expectations of increased 
traffic over the near term outweighed any | 
fears of increased costs versus station- 
ary rates over the longer term. With 
utilities, however, fears of higher costs 
apparently played a greater role; pos- 
sibly it was also felt that war conditions 
would give the New Deal improved 
chances of reélection. At any rate utility 
stocks followed an irregular course and 
were able to show a net gain of less 
than 5 per cent for the five trading 
days. 


OWEVER, there were other laggard 
groups. The building stocks con- 
tinued to sell close to the year’s lows— 
in many cases about 40 per cent below 
the spring peaks — apparently on the 
theory that war would handicap residen- 
tial building and retard many public 
projects, with only a partial offset in 
added factory construction. Food and 
merchandising stocks were also neglect- 
ed, and gold stocks were depressed. On 
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the other hand, the sugar, copper, leather, 
oil, and steel issues bounded ahead with 
such violence that advances ranged from 
about 50 to 100 per cent, with still bigger 
gains for low-priced “dogs.” However, 
since much of the gain was reflected in 
opening price levels of September 5th, 
few speculators who bought then or later 
were able to realize substantial profits. 
Many who rushed into the market after 
Labor Day may find themselves “hung- 
up” with their purchases, unless we are 
in for genuine, uncontrolled inflation. 

The indexes of leading wholesale 
commodity prices jumped as sharply as 
the stock market. Moody's index of spot 
prices advanced from 140.3 to 169.1, a 
gain of 20 per cent, and the Dow-Jones 
index of futures advanced 26 per cent. 
A number of producers and wholesalers 
withdrew from the market temporarily. 
Thus far retail prices have probably not 
been much affected, although profiteer- 
ing in sugar and a few other items is re- 
ported. Unless the gain in speculative 
commodities is checked, the general price 
level and the cost of living will sooner 
or later follow suit. A primary cause 
for the advance, in addition to war in- 
flation psychology, was the overnight 
drop in sterling from 4.68 to 4.38 with a 
subsequent decline to 4.06, where it now 
appears to be stabilized. 


fl teers bond prices were ad- 
versely affected, but the extent of 
the decline in U. S. government and 


high-grade municipal and corporate 
bonds must have astounded many bank- 
ers, who found their patiently built 
profits wiped out almost overnight. Fed- 
eral agencies lent heavy support to the 
government bond market, but long-term 
issues such as the 23s of 1955-60 dropped 
7 or 8 points below the year’s high, and 
even short-term issues were down 3 or 
4points. The Dow-Jones bond averages 
were affected as follows: 


1939 
High 


Aug. Sept. 
3lst 7th 

96.71 90.71 89.36 
56.71 45.36 48.94 
109.56 107.94 105.06 
107.85 106.84 104.24 
92.22 87.71 86.90 


10 higher-grade rails. . 
10 second-grade rails. . 
10 public utilities 
10 industrials 

Average of 40 bonds 
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As indicated above, the decline in the 
corporate bond market was less severe 
than in governments and municipals, pos- 
sibly because it had already been in a 
declining trend through August. 

Thus, the war-time and post-war 
trends which were spread over several 
years during 1914-20 have now been 
kaleidoscoped over an equivalent number 
of days. Stock speculators have gone on 
a “buying binge” reminiscent of the 
craze for airplane stocks after Lind- 
bergh’s flight to Europe, and the buying 
of liquor stocks after repeal in 1933. The 
readjustment may prove almost as vio- 
lent as in the earlier cases—although the 
probability that we are in a real inflation 
trend should make the penalty less severe. 

The present apathy with respect to 
utility stocks does not seem fully war- 
ranted. Electric output is around peak 
levels and, if business operations expand, 
should go sharply higher. Current profits 
should make a favorable showing, justi- 
fying substantially higher prices. But 
the market is apparently fearful of in- 
flated costs such as occurred in 1914-19. 

The Times average of 25 industrial 
stocks, around 49 when the exchange 
closed in 1914, advanced to a peak of 
138 in November, 1919, a rise of 182 per 
cent. A comparable utility figure is lack- 
ing, but Standard Statistics’ index of 20 
utility stocks averaged 57.31 in July, 
1914, and in November, 1919, 43.49—a 
decline of 23 per cent. Whether condi- 
tions affecting utilities will closely paral- 
lel the 1914-20 experience is doubtful. 


> 


New York Traction Unification 
Plan Endangered 


HILE New York city has signed a 

formal contract for purchase of 
the Interborough system, following ap- 
proval of the deal by the transit com- 
mission and the board of estimate, de- 
velopments in Europe, with their reper- 
cussions on the bond market, throw some 
doubt on early consummation of the 
plan. It has been assumed in both 
B.-M.T. and I.R.T. plans that bond- 
holders will accept New York city 3 per 
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cent bonds at par in exchange for their 
securities. But New York city bonds 
have recently declined 5 or 10 points, and 
if the exchange program is upset it will 
be difficult for the city to go through 
with the plan and keep the 5-cent fare. 
The city might be handicapped by a sub- 
stantial rise in operating costs if war con- 
tinues. 

The city’s contracts with Inter- 
borough-Manhattan and B.-M.T. secu- 
rity-holding groups provide that if, prior 
to the date of consummation, “the mar- 
ket value of the city’s securities shall be 
radically or abnormally depreciated, 
whether due to war or any cause,” the 
city or any of the contracting parties 


may terminate the contracts by filing 
notice of intention to do so. 

Directors of the Interborough re- 
cently voted to recommend to stock- 
holders to hold out for more than $3 
a share (the stock was selling at this 
writing at 34). Committees representing 
Interborough 6 per cent and 7 per cent 
notes and Manhattan 7 per cent stock also 
refused to sign the contract. Moreover, 
the Federal court under which both com- 
panies are administered in receivership 
has not yet approved the plan, although 
such approval seems anticipated. 
Whether the dissenting security groups 
will swing into line now that the plan is 
in danger, remains an open question. 





BILLION 
KILOWATT 
URS 


TENTATIVE PROJECTION 
ELECTRIC POWER PRODUCTION 


BILLI 
KILOWATT 
HOURS 





125 























From Standard Statistics’ Business Trends Service 


SEPT. 28, 1939 438 


T 


nigh 
little 
few 
plan 
offer 
“kep 

Ad 
(Citi 
Ist f 
23s « 


curri 
the r 
adequ 





FINANCIAL NEWS AND COMMENT 


Certainly it would seem to their advan- 
tage to accept the city’s offer—which in 
most cases (with the exception of Inter- 
borough common) is more generous than 
the prices currently obtainable in the 
open market. 


* 


New Financing 


peer have been no public offerings 
of utility securities in the past fort- 
night, due to war conditions, and very 
little financing of any kind. However, a 
few utilities have carried forward their 
plans for future refundings, and some 
offerings currently scheduled are being 
“kept alive.” 

Arkansas Louisiana Gas Company 
(Cities Service system) on September 
Ist filed with the SEC $3,300,000 first 
2%s due 1940-4, $9,700,000 first 34s due 
1945-54, and $6,500,000 debenture 5sdue 
1955. Of the first mortgage bonds, $2,- 
800,000 will be sold to the Guaranty 
Trust Company and $500,000 to the Cen- 
tral Hanover Bank & Trust Company. 
The 34s will be sold to a group of in- 
surance companies, while the debentures 
are to be issued (together with cash) to 
Arkansas Natural Gas Corporation, the 
holding company, to refund the deben- 
ture 5s of 1952. 

On August 29th the Eastern Shore 
Public Service Company and _ three 
Maryland subsidiaries sought approval 
from the state commission for issuance 
of $3,981,500 refunding bonds together 
with $736,000 bonds for construction. 
The financing will be handled through 
the Continental Bank & Trust Company 
of New York. 

_ The SEC has approved the proposed 
issue of $40,000,000 first 34s and $4,500,- 
000 debenture 4s by the Public Service 
Company of Colorado, together with the 
issue of $2,190,000 common stock to the 
parent company, Cities Service Power & 
Light Company. Commissioner Robert 
E. Healy dissented vigorously, and Com- 
missioner Edward C. Eicher wrote a con- 
curring opinion which, while supporting 
the majority, raised doubts as to the 
adequacy of protection for consumers. 
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FFICERS and directors of the Long 
Island Lighting system have been 
sued by a minority stockholder, who 
alleges that $8,500,000 assets of the Em- 
pire Power Corporation have been 
diverted or wasted. The principal 
charges in the complaint relate to the 
sale of an up-state property of the cor- 
poration, and to its advances to the Long 
Island Lighting Company, which also is 
named a defendant. 


The SEC has given permission to 
General Water, Gas & Electric Company 
(subsidiary of International Utilities 
Corporation) to acquire all the common 
stock of California Water Service Cor- 
poration for $3,202,000. The funds will 
be raised by the sale of a 3 per cent note 
for $1,200,000 to the Chase National 
Bank, the sale of a 6 per cent note of up 
to $1,100,000 to International Utilities, 
and the balance from treasury funds. 


Puget Sound Power & Light Company 
is engaged in a rate war with the city of 
Seattle. Some advocates of a proposal 
for setting up public utility districts in 
the state interpreted the rate slash by 
the company as a move against public 
ownership, while others saw competition 
with cheap government power as the mo- 
tive. Joint action by various utility dis- 
tricts to purchase or condemn the com- 
pany’s properties as a whole rather than 
piecemeal, is considered advisable by 
sponsors of government ownership. 


The SEC has granted Monongahela 
West Penn Public Service Company 
(American Water Works system) ex- 
emption from the provisions of the Hold- 
ing Company Act. The company’s own 
properties are located in West Virginia, 
while those of its subsidiaries are in ad- 
jacent states—Maryland, Pennsylvania, 
Ohio, and Virginia. 


American & Foreign Power has asked 
the SEC to grant exemption to itself and 
each of its subsidiaries under the Hold- 
ing Company Act. 
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EARNINGS STATEMENTS OF LEADING UTILITY SYSTEMS 


No.of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 


American Gas & Electric 12 July 31(b) $2.49 $2.17 15% Bs 
American Power & Lt. (Pfd.) .... July 31 5.40 5.58 si 3% 
American Water Works 12 June ; ss 4 
Boston Edison June ; 8.52 8 
Columbia Gas & Electric June : 43 14 
Commonwealth Edison 12 June a 2.39(g) 2 
Commonwealth & Southern (Pfd.) July 78 8. 18 
Consolidated Edison, N. Y. 12 June 

Cons. Gas of Baltimore June 

Detroit Edison July 

Elec. Power & Lt. (1st Pfd.) July 

Engineers Public Service June 

Inter. Hydro-Elec. (Pfd.) 1 June 

Long Island Lighting (Pfd.) June 

Middle West Corp. ...........+0+ 6 June 

National Power & Light July 

Niagara Hudson Power June 

North American Co. June 

Pacific Gas & Electric 2 June 

Public Service Corp. of N. J. .... May 

Southern California Edison June 

Standard Gas & Elec. (Pr. Pfd.) .. June 

United Gas Improvement June 

United Light & Power (Pfd.) .... June 5.69 7.24 





Gas Companies 


American Light & Traction June 1.50 1.53 
Brooklyn Union Gas June 3.07 2.22 


Lone Star Gas June 1.07 fo ame 
Pacific Lighting June 30 4.46 3.69 21 
Peoples Gas Light & Coke June 30 2:72¢£): 274(8) «. 
United Gas Corp. (1st Pfd.) July 9.49 17.31 tit 


Telephone & Telegraph 


American Tel. & Tel. May 8.99 8.65 
General Telephone June 1.84(e) ... 
Western Union Tel. June D 33) D3 


Traction Companies 


Greyhound Corp. June 30 2ia7 ce 
Twin City Rapid ‘Tran. (PIG) acs June 30 4.38 1.81 


Systems outside United States 


Amer. & Foreign Pwr. (Pfd.) .... June 30 6.80 
Inter. Tel. & Tel. (d) Mar. 31 19 


D—Deficit. 
(a) On common stock, unless otherwise indicated following name of company; in some 
cases Federal surtax not deducted. 


(b) Data also available for month indicated. 
(c) Data also available for quarter indicated. 
(d) Excludes Spanish subsidiaries and Postal Telephone & Telegraph Company. 


(e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
30, 1938 (date of acquisition). 


(£) After reservation for rate litigation. 
(g) Based on adjusted consolidated net income. 
(h) Excluding loss of Puget Sound Power & Light Company. 
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What Others Think 


Has Peace Come at Last to the 
Tennessee Valley? 


T was something of a minor coinci- 

dence that at the very time the fate- 
ful war clouds were gathering in 
s |‘urope a transaction should take place 
in New York city which purported to 
mark the end of one of the most pro- 
tracted and bitter politico-industrial dis- 
putes in our domestic history. For it 
was on August 15th in the offices of 
the First National Bank of New York 
city that Wendell Willkie, president of 
the Commonwealth & Southern Cor- 
poration, saw the answer to his oft- 
repeated declaration that he would never 
deal with TVA on the purchase of his 
company’s properties unless he saw the 
“cash on the barrelhead.” 

And there it was in the form of checks 
for $78,000,000, turned over by TVA 
Power Director David E. Lilienthal in 
the presence of more than 250 repre- 
sentatives of participating agencies in a 
deal which gives TVA a virtual monopo- 
ly on electric power production in the 
state of Tennessee and, by the same 
token, marks the end of private enter- 
prise in that area. 

The arguments as to whether $78,- 
000,000 was too much or too little for 
the properties involved, or whether the 
Federal government should ever have 
attempted to embark on such a new so- 
cial policy in the first place, will probably 
never be settled to the satisfaction of 
everyone. But it does seem to be unani- 
mously agreed that the purchase price 
was about the best bargain Mr. Willkie 
and his associates could have obtained, 
and that, under the circumstances, selling 
out the properties to the TVA was the 
only sensible thing to do. 


: Bey question naturally arises next 
as to whether the new status really 
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means peace between the TVA and the 
utilities and between the TVA and its 
critics along other fronts. The immediate 
sequence to the New York city trans- 
action was not particularly reassuring in 
this respect. First of all, Mr. Willkie 
is too good a strategist to minimize the 
significance of the major defeat of 
private enterprise in Tennessee, or to 
neglect the opportunity thereby offered 
to point out a moral. Before the as- 
sembled parties he drove a penetrating 
shaft into TVA’s most vulnerable flank 
by calling attention to the fact that an- 
other business was being displaced from 
the tax rolls by a tax-exempt government 
agency. 

Simultaneously there appeared in a 
widely distributed full-page newspaper 
advertisement the farewell statement of 
the Commonwealth & Southern Cor- 
poration which again pointed out the in- 
ability of private business to cope with 
competition subsidized by its own gov- 
ernment. This led to a rejoinder from 
Mr. Lilienthal regretting “Mr. Willkie’s 
reopening of this controversy since the 
effect will be to frighten investors in 
badly needed utility expansion every- 
where, without any reason for their 
alarm except the impassioned statements 
of the recognized spokesman of the elec- 
tric industry.” 

But even dismissing this flurry over 
Mr. Willkie’s parting shots as mere 
gestures in the form of blows after the 
bell had rung, there still seems to be some 
difference of opinion in the minds of 
competent observers as to whether the 
TVA _ purchase represents a_ step 
towards a lasting and general peace be- 
tween the New Deal and the public utili- 
ty industry, or merely a truce at the 
water hole. 
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Within the state of Tennessee there 
can, of course, be no more TVA con- 
flict with the private electric industry in 
view of the latter’s disappearance from 
the scene. In neighboring Alabama, how- 
ever, there appeared the following pas- 
sage from an editorial in The Birming- 
ham News: 


.... now that the government has an ade- 
quate yardstick by which to measure the 
costs of producing and distributing power, it 
should refrain from encroaching further 
upon private investments. The territory 
within which the TVA will sell power should 
be definitely stated. In Alabama, for 
example, some kind of a line should be 
drawn beyond which the TVA will leave the 
field to private investment, subject only to 
the influence of fair rates as tested out in 
TVA territory. 


FEW days later the Alabama legis- 

lature passed the Booth bill (over 
the opposition, by the way, of PWA, 
TVA, and Federal Works Administrator 
Carmody), which seems to be designed 
to reassure the private electric industry 
in that state. This law requires Ala- 
bama municipalities to make a reasonable 
offer—subject to court and commission 
appeal—for the purchase of existing 
private utility property before engaging 
in the construction of duplicate facilities. 
It appeared to have some reassuring 
effect on the Alabama Power Company, 
which immediately announced plans for 
substantial improvements to its plant. 
The Birmingham News, commenting on 
this situation, stated: 


There seems to be a realization that if the 
TVA is here to stay, the private power in- 
dustry is also here to stay. It is recognized 
that the private power industry is needed, 
and will be needed whatever the government 
undertakes to do in the power field. From 
that it follows that the private power indus- 
try, if it is to survive to meet the need that 
exists for it, must receive due consideration 
and protection, and that if it is to continue to 
develop, as it must, it must have treatment 
fair enough to encourage expansion and 
progress. The present attitude of the TVA 
seems to promise codperation on the govern- 
ment’s part with the utilities. 


A few days after the purchase Mr. 
Lilienthal wrote a rather cautious yet 
noteworthy article, entitled “TVA: ‘The 
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Second Phase,’” in The New York 
Times magazine of August 20th. Com- 
menting on prospects for general utility 
peace, Mr. Lilienthal stated : 


The settlement with the power companies 
has eliminated conflict in the immediate 
area; but it is too much to expect that the 
utilities and their spokesmen throughout the 
country will now quietly accept the TVA 
program and refrain from further attacks 
upon it. And I know that TVA cannot insu- 
late itself from those wide fluctuations of 
public opinion and general policy which the 
next decade holds. When the pendulum 
swings one way there will be pressure on us 
to cut our present moorings, to abandon 
established practices, and boldly “build a new 
civilization.” When the pendulum turns the 
other way there will be efforts to commit 
mayhem on the TVA, to dismember it, and 
somehow render it ineffectual. 


I* other words, the TVA power di- 
rector feels that there will never come 
a time when the Authority’s management 
can sit back and drop into the comfort- 
able groove of routine administration. 
He went on to express the hope that now 
that the feud with the power companies 
is ended in the Tennessee valley, the 
TVA can go on to demonstrate what its 
regional planning will do. He drew an 
optimistic picture of TVA’s accomplish- 
ments and future program with respect 
to the conservation of soil, the develop- 
ment of cheap fertilizer materials, and 
the improvement of navigation, which 
will mean adding 648 miles to the present 
5,700 in the 9-foot inland waterways in 
the United States. 

He referred also to the social ad- 
vantages of cheap electricity and col- 
lateral cultural benefits for the inhabi- 
tants of the Tennessee valley. He gave 
no hint, however, that TVA was even 
contemplating any radical change in its 
financial policy either with respect to § 
taxes or cost accounting. He did refer 
to “improvements in the structure of its 
organization, refinements in budgetary 
control, strengthening of accounting 
technique,” which may or may not cover 
the situation. Regarding power, how- 
ever, he stated definitely : 


So far as the power program is concerned 
there will be no change in policy in the 
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Philadelphia Record 


UNDER THE NEW MANAGEMENT 


second stage. From its beginning, TVA has 
carried out the specific mandate of Congress 
to give preference to public agencies in the 
sale of power, to encourage its widespread 
use by low rates, and to give special con- 
sideration to that group previously neg- 
lected—the farmers. From the very begin- 
ning the TVA has urged and followed a 
policy of purchasing, at a fair price, the 
facilities of the private companies affected 
by the project. It has sought to avoid dupli- 
cation of facilities and direct competition. 
Today that has been substantially accom- 
plished. With this accomplishment, the 
TVA has come of age. 


Declaring that there was “no reason 
why liberal, progressive ventures in gov- 
ernment should not be well run,” Mr. 
Lilienthal concluded that TVA is “de- 
termined to demonstrate that a social 
viewpoint and hard-headed administra- 
tive skill are not incompatible.” 


RTHUR Krock of The New York 
Times summed up what appears 

to be the average viewpoint of the Amer- 
ican press in a signed article in which he 
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combined an expression of hope for bet- 
ter relations between the government and 
utilities, with some suggestions about 
changes that will have to be made in 
TVA administration before it can be- 
come an entirely acceptable experiment. 
He stated in part: 


In its basic concept the Tennessee Valley 
Authority is a sound government experi- 
ment, and troubles and injustices have come 
only when it departed from that concept. 
Now that it has finally acquired—by pur- 
chase instead of by continued unfair compe- 
tition with private industry—a monopoly of 
the power business in Tennessee, the public 
may have an opportunity to pass judgment 
on the value of the experiment. 

If Congress, the General Accounting Of- 
fice of Congress, and the directors of TVA 
all do their duty, this judgment can be based 
on an agreed set of actual facts as to costs, 
services, and policies of Federal and mu- 
nicipal utility operation in contrast with 
those offered by private management. This 
test will come if TVA, having acquired by 
purchase all the Tennessee properties of 
Commonwealth & Southern, produces the 
“yardstick” for rate making which it was 
set up to produce. Unless, however, its 
statements frankly include taxes and other 
elements of accounting which private busi- 
ness must show, the “yardstick” will be a 
false one. 


The Scripps-Howard chain news- 
papers, which have always been more or 
less sympathetic with the TVA and 
somewhat critical of private utility in- 
dustries, took an optimistic viewpoint 
about eventual peace on the utility front. 
The editorial added: 


Through the years of the Roosevelt ad- 
ministration, for reasons they have believed 
good and sufficient, private power companies 
have spent no more money than they have 
felt absolutely compelled to spend on ex- 
pansions of plant. But now that Congress 
has gone a long way toward protecting them 
against further government competition, 
surely the time is at hand for the utilities to 
go forward and build. 


The anti-New Deal Chicago Tribune, 
on the other hand, saw no reason in the 
TVA purchase transaction for private 
utility capital to come out of its hole. 
Concluding an editorial! on “Socialism in 
the Tennessee Valley,” the Tribune said: 

TVA socialism may still be regarded as 


revealing the motive of the New Deal 
program. It discloses the purposes for 


which a third term would be sought and it 
explains why business hesitates to involve 
itself in new undertakings which might be 
liquidated just as the Tennessee Electric 
Power Company has been. Next to be na- 
tionalized may be the railroads or the coal 
industry. The Federal government has an 
economic plan which can be laid alongside 
one of the Russian communist 5-year plans 
for an examination of their similarities, 


PE Bea press of the nation seems to be 
generally agreed that TVA ought 
to be made to meet the tax issue fairly 
and squarely. The pro-New Deal New 
York Daily News even went to the ex- 
tent of suggesting that TVA bonds 
should be sold to the public so as to in- 
sure pressure upon the TVA to become 
a tax-paying, profitable enterprise 
through the resulting public financial 
consciousness of its operations. The 
News editorial concluded: 

We think a TVA bond issue would be a 
success, would sell, and likely would have 
no trouble paying dividends. Since the be- 
ginning, we have believed that TVA ought 
to pay its own way and yield a reasonable 


profit. The same goes, of course, for any 
other public works that can be made to earn 


money. 
We think TVA has done an excellent job 
of development—in building dams, creating 
power, restoring eroded land, and generally 
bringing new hope to a sub-par section of 
the country. The public at large would be 
prouder still if TVA paid its own way. 


The highly independent Baltimore 
Sun took a more critical attitude about 
what it thinks is wrong with TVA and 
what TVA will have to do to redeem 
itself. The Sun editorial observed that 
TVA lost sight of its original purpose 
and disregarded accepted accounting 
practices and principles of profit and loss 
simply to bring privately owned com- 
petitors to their knees and run them out 
of the valley. The Sun concluded: 

It is high time to return to the principle 
of the yardstick. Public opinion has swung 
back from the resentment extremes it 
reached in the depth of the depression. Ina 
sober mood, the TVA now has an oppor- 
tunity to operate its power business in such 
a way that public operation may fairly be 
compared with private operation. That 
means operating with restraint. It means 
operating within the framework of sound 
principles of profit and loss, and adhering 
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to the accounting practices to which private 
power companies adhere. Above all, it means 
that those who direct the destinies of the 
TVA must recognize and respect their re- 
sponsibilities. Their attitude should be that 
of trustees who have been put in power to 
perform a certain task, and who must per- 
form that task according to the rules laid 
down in the mandate which has been handed 
to them. 


The Wall Street Journal seemed to 
be a little more hopeful about the pros- 
pect for a lasting utility peace now that 
the active Federal hostility has subsided. 
The Journal stated : 


So long as electric service is furnished to 
private dwellings and farms by private utili- 
ty companies there will be an opportunity 
for politicians to stir dissatisfaction among 
consumers and capitalize it for their own 
advantage. That, however, is a very different 
thing from a nation-wide campaign of com- 
petition at the government’s hands, and 
utility companies can keep it within bounds 
by adopting progressive rate policies. The 
urge for municipal ownership per se—apart 
from situations such as that created by 
TVA—does not seem to be noticeably 
greater than it has always been, and munici- 


pal finances generally, apart from Federal 
subsidies, are not such as to encourage it. 


HE New York Journal of Com- 

merce said the question now before 
the TVA is “whether a 25 per cent cut 
in electric rates will prove to mean a net 
gain to the people of Tennessee or merely 
shift the tax burden.” The Knoxville 
Journal repeated its editorial demand 
that TVA do something about meeting 
the tax displacement problem, while the 
Cleveland Plain Dealer observed that 
the TVA project has demonstrated be- 
yond a reasonable doubt that an economy 
of free enterprise and private investment 
cannot flourish when private industry is 
subject both to unfair government com- 
petition and to restrictive regulation and 
punitive taxation. 

The Boston Post and Hartford Cou- 
rant, in rather cautious editorials, said 
that TVA has yet to demonstrate that it 
can exist without the economic support 
and subsidy of the Federal government. 

—F. X. W. 





Are Politics and Power Inseparable? 


HE recent enactment of the Hatch 

bill, which has been humorously de- 
scribed as “an act to take politicians out 
of politics,” is having some interesting 
and perhaps unforeseen repercussions. 
One rather startling implication was seen 
in a syndicated editorial appearing in the 
Scripps-Howard newspapers of August 
2lst, under the title of “ ‘Little Hatch 
Bills’ Needed,” which was as follows: 


The use of money and influence by public 
utility corporations to affect local politics is 
an old story. But it appears that the prac- 
tice is not confined to privately operated 
interests, 

From Memphis comes word that the head 
of the city’s light, gas, and water division 
is giving employees leave of absence to help 
round up the voters for registration, and 
that he is even authorizing them to use office 
phones, during work hours, to canvass vot- 
ers by wire. 

It was indicated that similar permission 
would be granted at election time, in order 
to help get out the vote. 

Nobody will quarrel with the idea that 


a heavy registration and a heavy vote should 
be encouraged. But the use of city em- 
ployees and city phones for such a purpose— 
especially when it is borne in mind that such 
“volunteer” assistants usually are seeking to 
serve the interests of a particular faction or 
ticket—is another matter entirely. 

The Memphis incident is an illustration of 
the need for enactment of state “Hatch bills” 
to divorce state politics from public business 
and local governments. 


Unquestionably, an epidemic of so- 
called “little Hatch bills” to prevent state 
and even local government employees 
from becoming actively engaged in po- 
litical elections would have the effect of 
cramping the style of a number of groups 
which have been using the public owner- 
ship of utilities issue for the double and 
mutually compensatory purposes of ob- 
taining patronage and retaining political 
control. It remains to be seen, however, 
whether the state legislatures will follow 
the example of the Federal government 
in this respect to any great extent. 
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After all, the regular sessions of the 
next legislative biennial in the vast ma- 
jority of states will not occur until Jan- 
uary, 1941. By that time the general elec- 
tions of 1940 will be a matter of history 
and the edifying effect, if any, of the re- 
cent controversy over the Hatch bill may 
be forgotten. 


7 is no secret, of course, that in the 
past, as well as the present, both pub- 
licly owned and privately owned utility 
organizations have been engaged in poli- 
tics. The practice has generally been de- 
fended on both sides as an expedient of 
self-defense. Be that as it may, the Au- 
gust issue of Nation’s Business and the 
September issue of Fortune present two 
supplementary pictures of public owner- 
ship politics and private utility politics, 
respectively—both taken from the same 
politically volatile state of California. 

In WNation’s Business, Alfred M. 
Cooper, recently retired educational ex- 
pert of the department of water and 
power at Los Angeles, tells why munici- 
pal utilities are so successful in getting 
the people to vote for what they want. 
In Fortune there is a rather epic descrip- 
tion of the Pacific Gas and Electric Com- 
pany, which is subtitled ““A $700,000,000 
case history of California water power 
and politics that begin at the water’s 
edge.” 

Mr. Cooper’s discussion of municipal- 
ly owned utility politics is confined to a 
situation where such a municipal system 
has already become a part of the local 
set-up. He thereby implies a distinction 
from those situations where public own- 
ership is not yet installed but is seeking 
a foothold against the opposition of an 
established privately owned utility 
system. 


NCE entrenched, however, Mr. 

Cooper says that a municipally 
owned utility is faced with a choice of 
obtaining control of city hall by develop- 
ing the most powerful local political ma- 
chine, “or become a football for every 
politician in the city hall.” The author 
spent the past four years in winning mu- 
nicipal elections for one of the largest 
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city-owned utilities. In the final election 
campaigns this organization has voted its 
$100,000,000 for plant improvement, 
while at the same time defeating every 
move of competitive privately owned 
utilities—finally absorbing all of the lat- 
ter into its own system. 

It would thus appear that the munici- 
pal election is the life blood of the pub- 
licly owned utility, and through it the 
organization receives an ostensibly over- 
whelming vote of confidence. In other 
words, the municipal election provides an 


immunity from criticism because the § 


management is forever obeying a “man- 


date of the people,” as expressed in some | 


recent city election. But peering beneath 
the surface of these frequent 2-to-1 ma- 
jorities, Mr. Cooper tells us that such 
elections do not necessarily reflect the 
preponderance of the belief of the voters 
of the city, simply because an organiza- 
tion like the one of which he was a part 
controls not only all the elections in 
which there are issues pertaining to ques- 
tions of policy, the management of the 
city-owned utility, but also can dictate 
which city councilmen, mayor, or as- 
semblyman from near-by districts shall 
be elected. Mr. Cooper describes the 


technique of the municipal utility organ- | 


ization as follows: 

First of all, a proposed bond issue is 
placed upon a forthcoming election bal- 
lot, or preferably at a special election at 
which only a fraction of the total vote is 
cast, making the organization’s control 
much more effective. Next, the city 
plant management calls a meeting of 
some 300 key men, supervisors, and 
those having political affiliations. These 
are given pep talks about their duty in 
the forthcoming campaign. They are 
told to pass the word along to their sub- 
ordinates, and eventually each employee 
is asked to contribute a certain percent- 
age of his salary to a war chest, deduc- 
tions for which are made automatically 
from the payroll. 


i Sem collection of funds from em- 
ployees is essential, according to Mr. 
Cooper, because it is illegal for the city 
department to use city funds to influ- 
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ence election results. The money is spent 
for radio, press, and other forms of pub- 
licity, and no accounting is made of the 
expenditures, although employees have 
been asking for the same for some years. 

With this war chest the city plant be- 
gins to bombard the taxpayers with 
speakers who are utility employees 
trained at the city’s expense. Somewhat 
cynically, Mr. Cooper remarks that the 
whole affair “will have a familiar ring” 
to private utility corporations which 
have been engaged in similar activity, 
with the important exception that the 
city plant may tap its employees for con- 
tributions, whereas the private utility 
must, under regulatory surveillance, 
draw on its own corporate pocketbook. 

But the publicity ballyhoo, we are 
told, is relatively unimportant and is 
merely a smoke screen to conceal the real 
business of getting favorable votes. The 
real business, it appears, lies in mobiliz- 
ing the utility employees into an im- 
pregnable nucleus of political proselytes. 
We are reminded that city-owned utili- 
ties employ a group of men mostly in 
minor civil service positions, who are 
political campaign managers for city 
councilmen and so forth, and who keep 
up organization contacts which can be 
depended upon to bring a certain per- 
centage of their district or precinct to the 
polls for a favorable vote. 


INALLY, there is the chain system 

which follows educational meetings 
of employees and under which each em- 
ployee is supposed to contact twelve or 
more of his neighbors and friends, giv- 
ing them facts concerning the campaign 
and urging a favorable vote. At a sub- 
sequent meeting employees are supposed 
to turn in their “contact sheets” all filled 
out with names and addresses and re- 
marks about contact reactions. Thus on 
election day the real work of getting out 
the favorable vote has already been done. 
Some employees may go home early and 
spend the afternoon at the telephone 
making sure that friends go to the polls. 
If necessary, the zealous workers may 
even escort them there in their own 
automobiles. 
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The effect of this individual effort, 
Mr. Cooper tells us, is inevitable. The 
article concludes: 

The effect of all this individual effort is, 
of course, unbeatable. The opposition 
never has a chance. 

Do you get the picture? Six thousand 
employees make an average of 14 contacts 
each with their immediate friends. Many of 
these friends have hopes of some day get- 
ting a job with the city and have a vague 
idea that the city employee can help them 
get it. Others are relatives or simply well- 
wishers of the employee, who vote as they 
are asked. More than 80,000 favorable votes 
are thus lined up, independent of any other 
effort that has been made to obtain favorable 
balloting. 

Eighty thousand votes will carry any spe- 
cial election in our city, and, with a bit of 
help from the professional politicians and 
ward bosses, will also win any general elec- 
tion. 

Until the privately owned utility discards 
its antiquated methods of combating such a 
highly organized political machine, it will 
be at the mercy of the politicians. Any util- 
ity company can duplicate the efficient set-up 
outlined here, and beat the municipal or- 
ganization at its own game. It will never 
beat it by any other method so long as these 
issues are decided at the polls, and by the 
vote of a minority of the city electorate. 


T would be unfair to give the impres- 
sion that the descriptive article in 
Fortune on the Pacific Gas and Electric 
Company, with its beautiful half-tone 
engravings, is confined to a discussion of 
that important California utility’s polit- 
ical experiences. Indeed, in the some- 
what rhythmic prose characteristic of 
that de luxe publication, Fortune goes 
not only into the history of the Pacific 
Gas and Electric Company but even into 
the technique of hydroelectric develop- 
ment. As an interesting side dish it also 
presents a laudatory description of the 
important duties of night and day load 
dispatchers which every electric utility 
load dispatcher in the United States 
ought to read to the lasting satisfaction 
of his own ego. 

Compared with the tremendous flow 
of water that Niagara Hudson Power 
has at Niagara Falls, or the Philadelphia 
Electric has at Conowingo on the Sus- 
quehanna, the Pacific Gas and Electric 
Company is shown as a developer of 
streams that are mere slivers of water. 
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The Oregonian 


READY TO BE SET TO WORK 


Yet this “string saver among utilities” 
has pieced together from its numerous 
developments in the uplands of the Cali- 
fornia Sierras a total of 876,794 kilo- 
watts of hydro, which compares favor- 
ably with the top ranking private com- 
pany in the United States (Niagara 
Hudson’s 994,448). 


A” digressing a bit further before 
resuming the political theme, here 
is what Fortune has to say about the eco- 
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nomic comparison of hydro and steam- 
generated fuel, as worked out in the 
Pacific Gas and Electric system: 


PG&E’s investment in a_ hydroelectric 
plant is $180 per kilowatt of capacity, while 
in a steam plant it is only $90, The annual 
cost (including fixed charges on this invest- 
ment, provision for depreciation, taxes, and 
most operating costs) is $18 or 10 per cent 
of plant cost for hydroelectric and $12 or 
133 per cent of plant cost for steam. The 
higher percentage for steam is due not only 
to higher depreciation charges and higher 
taxes, but also to higher labor costs, There 


448 





con 
ans’ 
util 
only 
tog 
C00 
eric 
coa 
em 
syst 


T 





WHAT OTHERS THINK 


is, of course, no fuel charge for a hydro- 
electric plant, while fuel for steam is about 
two mills per kilowatt hour. At small loads 
it is obvious that steam power is cheaper be- 
cause of the great difference in initial in- 
vestment; but as output increases there 
comes a point where the combination of fuel 
charge and the difference between 10 and 
133 per cent spells out an advantage for 
hydroelectric power. 

Now this, of course, is not allowing for 
transmission costs and line losses; but even 
after making such allowances PG&E figures 
that the advantage of hydro begins to op- 
erate when a load factor of 50 per cent is 
reached. And since it has a high load factor 
—61.5 per cent against a national average 
of 53—the advantage of hydro is particu- 
larly telling for PG&E. 

But inasmuch as steam power is cheaper 
for a low load factor, some use of steam 
power in an essentially hydroelectric system 
becomes a necessity of economic operation. 
In other words, carry the base load with 
hydroelectric power and bring in steam to 
fill out the peak of demand. Thus PG&E 
has based its operations roughly on 75 per 
cent hydro and 25 per cent steam power. It 
all comes down, finally, to geography. If 
there is water available, then hydroelectric 
power has definite advantage in a high load- 
factor system. And even in its steam plants, 
which are fueled with California gas or oil, 
geography certainly has been on the side of 
PG&E. 


The article goes on to concede that 
other utilities operating under different 
conditions might arrive at a different 
answer and that even the California 
utility finds it necessary sometimes, not 
only for ordinary stand-by purposes, but 
to guard against water deficiency and to 
coordinate distribution into an effective 
grid system which makes the Pacific 
coast men amused when they hear east- 
ern enthusiasm over the English grid 
system. 


HE Pacific Company’s first contact 
with politics appears to have re- 
sulted, oddly enough, from its early 
labor relations rather than its rate poli- 
cies. It was in 1915 that Tom Mooney 
attempted to organize an unsuccessful 
utility workers’ strike and the politically 
potent labor forces on the coast subse- 
quently charged that the utility had a 
hand in Mooney’s troubles with the law 
on dynamiting charges. 
It appears that prior to his conviction 
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for the Preparedness Day bombings he 
had been tried on a charge of plotting to 
dynamite power lines—a trial which 
ended in a hung jury and freedom for 
Mooney. After this affair Pacific Gas 
and Electric set to work diligently to 
cultivate excellent industrial relations— 
a program which Fortune intimates has 
been highly successful, notwithstanding 
the seemingly pro-CIO intervention of 
the National Labor Relations Board, as 
a result of which a collective bargaining 
dispute is still pending. The Pacific util- 
ity emerged as a political goat, Fortune 
tells us, when the election of Hiram 
Johnson for the governorship of Cali- 
fornia in 1910 “threw the Southern Pa- 
cific Railroad out of the political control 
of the state.” True, for a decade, “there 
was an interregnum in which the state 
politicians had no goat.” 

But the big growth of utilities during 
the war period and post-war period 
brought them more to the attention of 
tax-levying authorities. In 1921 the King 
revenue bill increasing the tax on gross 
receipts of power companies 34 per cent 
was enacted. The political resistance to 
this legislation by the public utilities in 
California built them into shining targets 
of political controversy, which in a short 
time was transformed into that current 
favorite of California politicians, the 
public ownership issue. 

There is one local condition that is 
largely responsible for this transforma- 
tion, and that is the increasing im- 
portance of water in the development of 
the rich California agricultural area. The 
climax of California’s constant striving 
for improved irrigation was the creation 
of a Central Valley Authority, with the 
inevitable by-product of electric power. 
During the formative period of this plan 
Pacific Gas and Electric assumed that it 
would take power from the big Shasta 
dam on the Sacramento, just as it had 
taken power from several smaller irriga- 
tion projects in the valley. But in the 
Central valley plan the public ownership 
people succeeded in providing for a high- 
voltage transmission line from Shasta to 
Antioch which is in the San Francisco 
load center area. The Pacific utility tried 
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to arouse the opposition but the plan was 
approved by a majority of 460,000 to 
426,000. When the state could not raise 
the money, the U. S. Bureau of Reclama- 
tion advanced it; so today the bureau is 
in apparent charge of the development 
which will not be ready for operation be- 
fore 1943. 

Meanwhile the reaction had set in. The 
Fortune article continued : 


Last spring, the public power advocates 
sought to amend the original act to remove 
some of the restrictions on issuing the rev- 
enue bonds, and to make it possible to ad- 
vance communities money to build distribu- 
tion systems to take power from Shasta. 
And here PG&E finally found an ally. The 
farmers, whose primary concern is not 
power but water, accepted the argument that 
lower rates would mean higher water costs. 
Farm leaders, who had fought PG&E in the 
past over power rates, joined its side. The 
whole mess became embroiled in a rush for 
adjournment—and this time PG&E won out. 


— must be done, of course, 
about Shasta’s power. The Pacific 
Company has agreed to make a firm 
contract at a price that would be deter- 


mined by the company’s old irrigation 
district formula, but will not pay more 
because of the resulting burden on exist- 
ing commitments. The situation is com- 
plicated also by the confusion as to 
whether the final authority over the Cen- 
tral project is in Washington or Cali- 
fornia. The Fortune article stated : 


But if the Central valley project is still 
what it originally was, a water project with 
secondary emphasis on power sales to help 
pay the cost; and if dismemberment of 
PG&E is not the desired end—then some 
mutually satisfactory price should be easy to 
arrange, 

If the desired end is something else, 
simon-pure public ownership, then there is 
soundness in the reasoning of public power 
man George Thomas Davis, who argues: 
“We’ve been making a mistake. We can’t 
attack this thing piecemeal. We should con- 
centrate our efforts to raise enough money 
to take over the whole PG&E system.” 


That would mean San Francisco too, 
where a public ownership fight has been 
going on for years and where Secretary 
Ickes recently denounced the city’s ar- 
rangement for distributing power from 


Hetch Hetchy through PG&E as a vio- 
lation of the Federal Raker Act. Be- 
cause the citizens of San Francisco have 
eight times refused to be pushed into the 
power business (the last time in May 
under threat of Secretary Ickes to stop 
delivery of power from Hetch Hetchy) 
city officials have had no other course but 
to resist the Secretary of the Interior’s 
ultimatum in the Federal courts, where 
the litigation is still pending. The 
Fortune article stated : 


The outcry against the millions of the 
power trust became terrific in this election. 
And the taxpayers’ leagues for PG&E were 
as numerous as ever. But there were other 
factors at work, too. The average voter in 
San Francisco, where even garbage collec- 
tion is still in the private hands of scaveng- 
ers, is somewhat skeptical of his politician. 
The history of Hetch Hetchy itself, which 
was originally a $45,000,000 project but cost 
$109,000,000 before it was finished, perhaps 
added to his skepticism. Also, the customer- 
ownership campaign begun by [the late 
President] Hockenbeamer years ago has 
proved of great political assistance to 
PG&E. Of the 96,000 PG&E stockholders, 
of all kinds, 60,000 live in PG&E’s own ter- 
ritory, and 25,000 live in San Francisco— 
which, in itself, is a good nucleus of inter- 
ested parties to start with in any election. 

In addition, PG&E spends plenty of 
money. It is required to report its expendi- 
tures in full to the railroad commission and 
they become a matter of public record. For 
instance, in 1938, PG&E contributed almost 
$80,000 toward the defeat of the Garrison 
bill, which had the support of the public 
ownership crowd and which would have 
made it easier to issue revenue bonds. Some 
of PG&E’s expenditures go to support such 
antilabor organizations as the Associated 
Farmers, the California Crusaders, and to 
various lobbying leagues. But sometimes the 
fight is carried on in a healthier and more 
open atmosphere. Such was the campaign 
in Fresno in 1937 when the San Joaquin 
Light & Power division turned back public 
ownership with a direct frontal attack on 
the principal proponents of public power, the 
McClatchy chain of newspapers—Fresno 
Bee, Modesto Bee, and Sacramento Bee. It 
was a power trust against a newspaper-radio 
trust. And there was a whizbang of a finish. 
... The power company won the election. 


—F, X. W. 


PotiticaL Boss—New Sty.e. By Alfred M. 
Cooper. Nation’s Business. August, 1939. 


P. G. anv E, Fortune. September, 1939. 
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The March of 
Events 


Bonneville Rates 


HE Federal Power Commission on 

September 13th announced approval of the 
new rate schedules submitted on August 3rd 
by officials of the Bonneville administration 
pursuant to provisions of the Bonneville Act. 
The new schedules became effective September 
18th. 

Two old schedules were retained, two old 
ones eliminated, and two new schedules ap- 
proved by the commission. Principal change 
in the tariffs was the adding of the demand 
and energy rate and the “dump rate” which 
will be supplemental to the kilowatt year rate 
now in effect. 

The “at-site” (within 15 miles of the dam 
generating plants) prime rate of $14.50 per 
kilowatt year was retained as was the prime 
transmission line rate of $17.50 per kilowatt 
year. A temporary experimental rate, which 
expires by its own terms on December 31, 
1939, was also retained. 

Secondary power rates of $9.50 per kilowatt 
year “at-site’ and $11.50 per kilowatt year 
transmission line were eliminated since it was 
expected there would be no secondary power 
at present available nor would there be any 
until additional generators were added. 


REA Director Named 


| pacomeriy Roosevelt on September 7th ap- 
pointed Harry Slattery, Undersecretary of 
Interior, as administrator of the Rural Elec- 
trification Administration. Slattery’s recess 
appointment is subject to confirmation by the 
Senate when Congress meets again. 

He succeeded John M. Carmody, promoted 
to head the newly created Federal Works 
Agency. 

Mr. Slattery has had about twenty years’ 
experience in public administration and power 
fields. He was assistant to the Secretary of 
Interior during the Wilson administration and 
at one time served as counsel for the National 
Conservation Administration. He took an ac- 
tive part in drafting the Federal Power Act 
and at one time represented the New York 
Power Authority in Washington. 


Acts to Bar Pipe Line 


i a move designed to protect bituminous 
coal producers in the area involved from 
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unnecessary competitive conditions, the bi- 
tuminous coal division of the Department of 
the Interior recently asked the Federal Power 
Commission to permit it to intervene in pro- 
ceedings involving plans of the General Gas 
Pipe Line Corporation to construct a pipe line 
from natural gas fields in Hart county, Ken- 
tucky, to a terminus in Hamilton county, In- 
diana, a distance of several hundred miles. 

A question of “national public interest” is 
involved, the division declared, in the competi- 
tion of natural gas with bituminous coal in the 
area in question. The division said it desired to 
present to the FPC evidence which would 
show the following: 

The availability and production of an ade- 
quate supply of suitable bituminous coal to 
meet all present or future fuel needs of the 
market territories which the projected pipe 
line would serve with natural gas. 

The existence and utilization of ample fa- 
cilities for the transportation of bituminous 
coal to said market territories, and the avail- 
ability of a full line of rates to cover such 
transportation services. 

Consumption of bituminous coal in said 
market territories ; displacement of bituminous 
coal consumption in said market territories 
which would flow from construction and oper- 
ation of said pipe line; status of the bitu- 
minous coal industry from the standpoints of 
depression in its production, inadequacy of its 
earnings, and displacement of bituminous coal 
by other fuels. 

Effect which said pipe line would have upon 
the revenues of railroads and other trans- 
portation agencies and upon unemployment of 
bituminous coal miners and employees of rail- 
roads and other transportation agencies. 


British Columbia Launches 
Power Probe 


NVESTIGATION of the rates charged by the 
British Columbia Electric Railway Com- 
pany and its subsidiaries, and an appraisal of 
the entire holdings of these interests was re- 
cently ordered by the public utility commission 
of British Columbia in a special notice. 
Every phase of the company’s operations 
was covered by the order, including its light, 
power, heating, water, gas, and transportation 
services, and the sale of power to the parent 
company by its subsidiaries. 
Cost of the investigation must be borne by 
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the company, but can be charged back to oper- 
ating costs, and thus passed on to its cus- 
tomers. The commission order provided, how- 
ever, that the costs must be amortized over a 
10-year period so that they cannot be lumped 
all at one time in the rates. 

Dr. W. A. Carrothers, commission chair- 
man, indicated that major changes in rates, if 
such are thought necessary, must await com- 


pletion of the appraisal which may take many 
months, Minor applications may be dealt with 
in the meantime if the circumstances require 
it, it was said. 

Samuel R. Weston, former New Brunswick 
power commission engineer, was placed in 
charge of the appraisal of physical properties, 
The survey was to start with holdings in Van- 
couver and the Fraser valley. 


¥ 
Alabama 


Carmody Requests Repeal 


TILL displeased over passage of the Booth 
S Act, designed to bar duplication of electric 
systems, John M. Carmody, Federal Works 
Administrator, recently informed Governor 
Dixon the measure should be repealed. 

The administrator had suspended further 
payment of PWA grants to Birmingham’s 
Hillman hospital and 8 projects at 4 Alabama 
institutions of higher learning, citing the Booth 
measure as the reason for his action. He must 
be assured, he said, that the Booth bill does 
not apply to the PWA. 

The principal development intensifying the 
Booth bill wrangle was a Mobile Circuit Court 
decision holding that city “has full power to 
construct and operate” PWA projects at the 
state docks. The ruling, rendered by Judge 
J. Blocker Thornton on a declaratory judg- 
ment petition, was in direct contradiction to 
the view taken by Carmody, who blacklisted 
the docks improvement project along with all 
other PWA projects in the state. 

Although this decision, which followed 
Carmody’s expressed desire that a court of 
“competent jurisdiction” rule on the matter, 
did not necessarily mean Carmody would re- 
lease impounded Federal funds, it was un- 
doubtedly taken into consideration by the 
state legislature in considering amendments 
to the Booth bill drafted by the state attorney 
general’s office in line with changes in the act 
originally suggested by Carmody. 


Following Carmody’s appeal, the legislature 
passed a bill amending §§ 2 and 6 of the Booth 
Act. The bill, as amended in committee and on 
the floor, would exempt all works projects 
from condemnation provisions of the original 
Booth Act, whereby cities are required to buy 
existing plants before they may enter the elec- 
tric distribution business, and also would ex- 
empt REA projects. 


Proposed Slash Too Small 


HE Birmingham Gas Company’s proposed 

rate reduction amounting to $60,000 
annually was held insufficient recently by I. F. 
McDonnell, chief engineer for the state public 
service commission, who recommended reduc- 
tions amounting to approximately $126,600 
annually. 

McDonnell’s proposed new rates would give 
the following savings: Residential service, 
$94,000; residential heating service, $20,000; 
general (commercial), $12,600. The company 
had proposed a reduction of $40,000 in resi- 
dential service, and $20,000 in residential heat- 
ing service. 

McDonnell’s investigation of Birmingham 
gas rates followed a complaint filed by Mrs. 
Mamie Vaughn. The company’s voluntary re- 
duction proposal followed signing of a con- 
tract with the Alabama By-Products Com- 
pany and Sloss-Sheffield, whereby it effected 
an estimated annual saving of $65,000 on 
wholesale purchases of gas. 


California 


Rate Cuts Announced 


G*” and electric rate reductions which will 
net customers of the Coast Counties Gas 
& Electric Company an annual saving of 
$180,000 were announced by the state railroad 
commission this month. 

The new rates will be effective October 15th, 
President Ray C. Wakefield of the commission 
said. Of the total reduction, $100,000 will be 
in gas rates, and $80,000 in electric rates. 

Consumers in the following cities will share 


in both gas and electric rate reductions: Santa 
Cruz, Watsonville, Gilroy, Hollister, Aromas, 
bos Martin, Soquel, San Juan, and Morgan 

ill, 

Gas rate reductions only will affect con- 
sumers in the following cities: Dos Palos, Los 
Banos, Gustine, Brentwood, Capitola, La- 
Fayette, Nichols, Pittsburgh, Port Chicago, 
Port Costa, Pinole, Walnut Creek, Antioch, 
Concord, Martinez, Rodeo, Crockett, Danville, 
Taft, Maricopa, Kettleman Hills, Fellows, and 
Avenal. 
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THE MARCH OF EVENTS 


The San Diego Consolidated Gas & Electric 
Company on September 7th was ordered by 
the state commission to reduce its rates $230,- 
00a year. The commission ordered the com- 
pany to reduce electric rates $125,000 and gas 


schedules $105,000 effective November Ist. 
The reduction, which is the second within a 
year, according to Commission President 
Wakefield, will reduce the company’s rate of 
return to slightly less than 6-5/10 per cent. 


Connecticut 


Customers Get Dividend 


rREcTORS of the Hartford Electric Light 
D Company declared a customers’ dividend 
amounting in the aggregate to $175,000; a 
dividend of about $40,000 to its employees; 
and an extra dividend totaling about $48,000 
tothe stockholders at their meeting last month. 
In addition customers this year benefited by a 
reduction in rates made effective late last year, 


whereby they had a saving of $260,000. The 
combined gain to customers this year was 
$435,000. 

The customers’ dividend, which will take the 
form of a discount of 25 per cent on power 
bills for the month of October, was in line 
with a policy, originated by Samuel Ferguson, 
president, in 1924. Since then dividends have 
been voted quite consistently each year when 
earnings or circumstances warranted it. 


Kentucky 


Power to Assess Utilities Barred 


OWER to assess public utilities in Louisville 
P is vested in the State Revenue Department 
and not in the city of Louisville, Assistant 
Attorney General M. B. Holifield held in a for- 
mal opinion handed down at Frankfort 
September Ist. 

Contrary to his expectations, the opinion 
took Louisville Law Director Hal O. Williams 


by surprise. He said he would have to study 
its text before hazarding a statement regard- 
ing the city’s next probable move. 

Holding that the city’s power to assess utili- 
ties was repealed by a 1938 amendment, the 
opinion would nullify Louisville assessment 
of such properties as the Louisville Gas & 
Electric Company, the Louisville Railway 
yr a and others holding utility fran- 
chises. 


Maryland 


Rate Cut Approved 


N= rate schedules, which will save elec- 
tric consumers $881,400 a year and gas 
customers $127,100, were approved this month 
by the state public service commission. The 
schedules will become effective after Novem- 
ber meter readings, the commission said. They 
affect customers in Baltimore and its environs. 

The total reduction in rates—$1,008,500— 
was based largely on the demand of the state 
commission and People’s Counsel Joseph Sher- 
bow that a curtailment be made in the amounts 
paid by the Consolidated to the Pennsylvania 
Water & Power Company. 

Mr. Sherbow, on behalf of local customers, 
has filed a petition with the Federal. Power 
Commission in a pending rate case involving 
the Safe Harbor Water Power Company, 
which also supplies current to the Consoli- 
dated Company. The commission asserted 
that further discussions between the com- 
mission and the Consolidated Company relat- 
ing to the charges paid for current supplied the 
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Consolidated by the Safe Harbor Water 
Power Corporation would await the termina- 
tion of the investigation of the affairs of the 
Safe Harbor Water Power Company by the 
Federal Power Commission. 

The rate reductions principally will benefit 
the electric domestic consumers and the small 
electric commercial customers. However, some 
reductions were provided in the schedules for 
larger commercial consumers and municipali- 
ties. The electric primary rate for both do- 
mestic and commercial service in the Balti- 
more city rate district (including the city and 
territory three miles beyond its boundary) will 
be reduced 44 cents net to 44 cents net per 
kilowatt hour. 

In the suburban rate district (territory 
within. a circle, the radius of which extends 
16 miles from the city hall), the change will be 
reduced from 5 cents net to 4} cents net per 
kilowatt hour. Rates in the outside rate dis- 
trict (comprising all territory beyond the sub- 
urban district) will be reduced from 6 cents 
net to 54 cents net per kilowatt hour. 
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Missouri 


Seeks Impounded Fund 


HE Laclede Gas Light Company of St. 

Louis, in a motion filed in Cole County 
Circuit Court on September 2nd, requested re- 
turn to it of the entire sum of impounded col- 
lections from consumers, $1,424,861, as a final 
step in settlement of a protracted rate contro- 
versy. 

The city of St. Louis had announced that it 
would seek refund of the whole amount to the 
gas users. A recent proposal by the state 
public service commission, which lacked the 
force of an order, suggested that the company 
refund $1,066,668, which was collected prior 
to imposition of the city’s 5 per cent license tax 
on gross receipts, effective May 17, 1938, and 
retain for itself the balance, impounded since 
then, as an approximately equal offset to the 
cost of the tax. The city declined to accept this. 

In its motion, filed by counsel, the company 
asked also that the impounding requirement 


be dropped. Its new promotional rate schedule 
became effective September Ist. Impounding 
ceased with the end of June, it was set forth, 
because the company did not believe it was 
legally obligated to continue this arrangement, 
Under terms previously observed, the sum 
which would have been impounded for July 
was $25,608 and for August about $23,400. If 
required to do so, the company said it was 
willing to deposit these sums. The impound- 
ing was for the difference between old rates 
and a rate schedule set up in 1934. 

The new license tax is chargeable by the 
company as an operating expense, in connec- 
tion with its rate-making base. The commis- 
sion had held that the company was entitled 
to a return of 64 per cent on $39,000,000, but 
the motion related that earnings had not 
amounted to that much, being $2,817,024 less 
than the permissible yield between February 
1, 1935, and last July 31st, assuming the entire 
impounded sum was restored to the company. 


Nebraska 


Residential Rates Cut 


HE Nebraska Power Company, a sub- 

sidiary of American Power & Light, re- 
cently reduced residential rates in Omaha and 
Council Bluffs by $450,000 annually. This 
was reported the third reduction made in three 
years, one in January, 1936, amounting to half 
a million dollars, and one in February last, 
applying to large users, amounting to $100,- 


At Columbus, General Manager Harold 
Kramer, of the Loup River Public Power Dis- 
trict, indicated plans for purchase of the Ne- 
braska Power Company would be dropped. 
He said that “we have lost interest” in the 
missionary work being done in the state for 
the cause of public power. 


Supply District Power 


Tz Central Nebraska (Tri-County) Pub- 
lic Power and Irrigation District recently 
arranged to buy electricity from the city of 
Hastings for a 6-week period ending October 
15th. Power purchases shall not exceed 225,- 


000 kilowatt hours for four weeks under the 
agreement, and 15-minute demand shall not 
exceed 1,000 kilowatts. 

Chief Engineer George Johnson explained 
the district wanted the supplemental electricity 
to supply firm power to its customers during a 
series of pump and dredge tests at Kingsley 
dam. With the Southern Nebraska Power 
Company added as a Tri-County customer, 
Johnson said reserve power might be needed 
to guarantee firm delivery. 

It was recently announced that the River- 
side plant of the Central Power Company at 
Grand Island had joined the North Platte 
plant of the Northwestern Public Service 
Company and the municipal plant at Hastings 
in providing a source of electric energy. 

V. M. Johnson, president of Central Power, 
confirming reports of a temporary agreement, 
said the company would make electric energy 
available to the Platte Valley Public Power 
and Irrigation District, throughout all off- 
peak load periods of the Riverside plant. He 
said the agreement, so far as the company 
was concerned, was a codperative gesture and 
could not be considered as a profitable move. 


New York 


Files Reduced Schedules 


T HE New York Power & Light Corporation 
recently filed schedules for a general re- 
duction in electric rates which will save con- 
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sumers of the company more than $1,000,000 
annually. The state commission allowed the 
reduced rates to become effective October 2nd. 

Chairman Milo R. Maltbie of the state pub- 
lic service commission recently announced that 
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an annual reduction of $1,000,000 would be 
made in the electric rates of the company as 
the result of successful termination of nego- 
tiations with officials of the corporation. The 
reduction permitted the settlement of a rate 
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proceeding which had been in progress. 
The settlement was said to be advantageous 
to the public in that the consumers would ob- 
tain substantial reductions at once without 
waiting for completion of the rate case. 


Ohio 


Rate Cut Urged 


HE city government of Cleveland was ex- 
pected to ask the Cleveland Electric Illu- 
minating Company to reduce its Cleveland 
rates by only $1,385,000, if an ordinance in- 
troduced in the council recently i is passed after 


a public hearing scheduled for September 16th. . 


The ordinance called for a rate cut that was 
$714,000 less than the one originally recom- 
mended on July 17th by the city’s rate experts, 
the Burns & McDonnell Engineering Company 
of Kansas City. The rate experts, whose serv- 
ices cost the city upwards of $50,000, at first 
said a CEI rate reduction of $2,099,000 could 
be sustained, but, after consulting the law de- 
partment, subsequently recommended that the 
cut of only $1,385,000 be sought. 

If the rate ordinance is passed, it probably 
will be rejected by the Illuminating Company, 
it was said, which may, however, offer to 
make a voluntary reduction at a slightly lower 
figure late in the year. 

The city’s intention to ask for a reduction 
of $714,000 less than the one it originally in- 
tended to demand was said to be the result of 
rulings by the law department that some of 
the calculations by Burns & McDonnell were 
on premises that have no precedent in Ohio 


aw. 

Under the ordinance the Cleveland residen- 
tial rates of the Illuminating Company would 
be cut by $810,000 a year, the commercial 
charges by $285,000, the industrial by $275,000, 
leaving $15, 000 labeled “for miscellaneous re- 
ductions.” Burns & McDonnell, which recom- 
mended the revised reductions, said the com- 
pany also might be able to make a $115,000 cut 
in various special rate schedules and still earn 
a fair return on investment. 


Light Rate Cut Passed 


A= 5-year light rate ordinance provid- 
ing an annual reduction in residential 
rates of $300,000 was approved by the Colum- 
bus city council recently. Accepting the pro- 
posal of the Columbus & Southern Ohio Elec- 
tric Company at a meeting of the utilities com- 
mittee on September 6th, council was expected 
to submit the ordinance to the voters in No- 
vember, 

Council acted after Ben W. Marr, president 
of the company, rejected the city’s request for 
a $700,000 rate reduction. He said the utility 
would not increase its offer and hinted that 
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passage of an ordinance containing the larger 
reduction would result in bitter litigation on 
the part of the utility. 

However, council was said to have accepted 
Mr. Marr’s offer with the definite understand- 
ing that a $700,000 improvement program 
would be started during the coming year. If 
voters approve the new rate, the company will 
begin work on changing from street car to 
trolley coach operations on the West Broad- 
Mt. Vernon line. Mr. Marr said the im- 
provement would cost $700,000 and equipment 
and trackage to be abandoned would repre- 
sent a loss of $900,000. 

The rate offer was accepted with the un- 
derstanding that formal legislation would be 
passed providing for a 2 per cent trolley coach 
charge. The trolley coach tax on revenue, to 
be used in keeping streets in repair, would 
bring the city $14,000 a year, with $8,000 
added when the Broad-Mt. Vernon line is 
changed over from street car to trolley 
coaches. 

The average rate reduction for consumers 
will be 13 per cent, according to Mr. Marr. 
More than 79,000 residential consumers will 
be affected. 


Gas Ordinance Placed on Ballot 


a 48-cent gas rate ordinance will 
be submitted to the voters of Columbus 
in November, but for a 2-year period instead 
of five years, the city council decided recently. 

Following a long conference with officials 
of the Ohio Fuel Gas Company on Septem- 
ber 5th, council in committee by unanimous 
vote agreed to the following: (1) Continue 
negotiations with the company in an effort to 
end the 14-year gas rate fight; and (2) pass 
another 48-cent ordinance as a “stop gap” 
move pending the outcome of the negotiations. 

Earlier C. I. Weaver, president of the com- 
pany, and Edwin M. Tharp, vice president 
and general manager, had warned that if an- 
other 48-cent ordinance were passed it would 
result in another law suit, which would cost 
the city and company money. Two previous 
48-cent rate ordinances running for five years 
each have been held invalid by the state utili- 
ties commission. 

Council, however, followed the advice of 
City Attorney John L. Davies, who recom- 
mended that another 48-cent rate ordinance 
be submitted to the voters at the November 
election. 
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Oklahoma 


Governor Orders Suit 


re. instructions by Governor Phillips 
for Mac Q. Williamson, state attorney 
general, to start suit against the Federal gov- 
ernment to block the Denison dam project were 
filed with the secretary of state late last month. 

Object of the proceedings, the governor told 
Williamson, would be to prevent “the build- 
ing of the reservoir, taking of Oklahoma land, 
destruction of its highways, and invasion of its 
sovereign and quasi sovereign rights.” 

Phillips admitted in the letter that his pro- 
tests to Harry Woodring, Secretary of War, 
had been fruitless. He said it appeared that 
Woodring “is about to begin actual construc- 
tion of this project, and take land of Oklahoma 
citizens and land belonging to the state, destroy 
many miles of its highways and communication 
system, and obliterate its boundary for some 
40 or 50 miles; in effect, carve out of the state 
this large acreage of land.” 

Secretary Woodring, in a letter made public 
September 7th, told Governor Phillips he con- 
sidered it his duty to proceed with construc- 
tion of the Denison dam and other flood-con- 
trol works in Oklahoma, as directed by Con- 
gress. Replying to contentions of Phillips 
opposing the Denison project, Woodring de- 
clared the right of the government to acquire 
lands within a state, even without its consent, 


had been upheld by the courts repeatedly, 

Woodring told the governor the department, 
in constructing flood-control projects, was 
carrying out directions of Congress enacted 
in flood-control acts of June 22, 1936, and June 
28, 1938, and again expressed in the War De- 
partment Civil Appropriations Act approved 
June 28, 1939, after full hearing of state 
representatives before congressional commit- 
tees. He said he was informed that the state 
of Oklahoma, through its legislature, “has 
given its consent to the acquisition by the 
United States of any land required for pur- 
poses of the government.” 


Tentative Power Rates Set 


kip Grand River Dam Authority last 
month tentatively adopted a rate schedule 
for sale of power that was described by Gen- 
eral Manager R. V. L. Wright as “compar- 
able to that now in force by the Tennessee 
Valley Authority.” The tentative rate sched- 
ule was as follows: 

For the first 300,000 kilowatt hours a month, 
5 mills a kilowatt hour; for the next 500,000 
kilowatt hours a month, 4 mills; and all over 
800,000 kilowatt hours a month, 3 mills. The 
rate includes delivery of the power to city dis- 
tribution systems in the immediate Grand 
River dam area. 


Texas 


LCRA Buys Power Lines 


gg rien by the Lower Colorado River 
Authority of the power lines of the Texas 
Power & Light Company in 16 counties in the 
Austin area for a base price of $5,000,000 was 
arranged September Ist, according to an an- 
nouncement by A. J. Wirtz of Seguin, gen- 
eral counsel for the authority. Wirtz, former 
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state senator, said the arrangements for the 
purchase had heen completed. 

The authority controls the electric power re- 
sources of the Buchanan and Inks dams, and 
administers the Marshall Ford dam, now 
under construction, and the Austin dam, now 
being remodeled. The river authority will pay 
for the power lines with $5,000,000 to be raised 
through issuance of bonds. 


Utah 


Cooperative Control Asserted 


TS state public service commission on 
September 6th reasserted that it has juris- 
diction over codperatives organized under 
sponsorship of the REA. 

The commission denied an application for 
rehearing in the case of the Garkane Power 
Company, Inc., which contended that as an 
REA cooperative it was not subject to state 
regulation, 

Decision in the case of the Escalante Power 
& Light Company was deferred pending a 
court decision. 
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Plant Vote Halted 


HE Ogden city commission will not in- 

itiate proceedings to obtain a vote on a 
proposed municipal power plant at the next 
election in November, but will be ready to 
act on any legal petition and ordinance sub- 
mitted by a minimum of 1,794 registered 
voters, it was indicated at a recent board 
meeting. 

The attitude of the city commission was 
expressed following receipt of an opinion from 
City Attorney George S. Barker. The day 
previous a petition with 196 signatures was 
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received requesting that the board present the 
power plant issue before the voters at the next 
municipal election. No accompanying ordi- 
nance was attached, however, and the petition 
was termed by Mr. Barker to be without 
effect. 

The city attorney pointed out that such an 
ordinance should be proposed by initiative 
petition signed before notaries by legal voters 
equal in number to at least 10 per cent of all 
the votes cast in Ogden city for all candidates 
for governor at the last preceding election. 
The ordinance would then be filed with the city 
recorder, the names checked against registra- 
tion lists; and the city commission in turn 
would either accept or reject it within thirty 
days after it was submitted. 

The proposal to construct a municipal power 
plant in Ogden was defeated twice at special 
elections in 1938. 


Court Denies Injunction 


As holding that any money expended 
by Provo city officials toward construc- 
tion of a power plant was illegally expended, 
District Judge Dallas H. Young on August 
29th denied an injunction restraining city offi- 
cials from expending money from sale of 
— for construction of the plant. The court 
stated : 

“In this matter the plaintiffs allege among 
other things that they are entitled to an in- 
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junction restraining the city officials from ex- 
pending any money acquired by reason of the 
sale of certain bonds, and asking the court to 
require the officials to repurchase the bonds 
heretofore sold, and as grounds for this re- 
lief they allege that the money received from 
the sale of the bonds was deposited in a de- 
pository prohibited by law, and that the or- 
dinance of June 29th was not the ordinance 
contemplated by the supreme court decisions, 
and that any bonds obtained under the ordi- 
nance were illegally obtained. 

“The defendants deny that the ordinance 
was invalid and assert that even in the absence 
of any ordinance they had a right to proceed 
under the ordinance of October 13, 1936, and 
under the decision written by Judge McDon- 
ough of the supreme court. 

“The court feels, with regard to the or- 
dinance of June 29, 1939, in which the city 
attempted to declare an emergency, that there 
was no emergency existing and that the re- 
citals in the ordinance are insufficient to have 
this court declare that there was an emer- 
gency ; and that any money expended by reason 
of this ordinance was illegally expended; and 
that there was no emergency which would per- 
mit the ordinance to go into effect until the 
30-day period had elapsed...” 

Mary F. Smith, city auditor, reported $373,- 
842.39 had been expended from funds received 
through sale of the electric revenue bonds since 
June 30th. 


Wisconsin 


PSC Bill Revived 


B: a margin of 11 votes the state assembly 
on September 12th reconsidered its previ- 
ous action killing Governor Heil’s bill to re- 
organize the state public service commission. 
The vote was 53 to 42. 

The measure was first killed on August 24th, 
53 to 38, with a group of Democrats and six- 
teen Republicans joining with Progressives 
against the bill. Some of the Republicans and 
Democrats returned to the coalition fold on 
August 31st and succeeded in getting the death 
vote reconsidered. 

On a second vote the question of noncon- 
currence was defeated by the narrow margin 
of two votes. The Heil administration refused 
to give up, however, and on a third vote the 
bill was reinstated for decisive action at a 
later date. 

Heil’s companion proposal, the board of ad- 
ministrative review bill, which also was killed 
on August 24th seemed headed for death once 
more but because of point of order it was 
saved for the time being. 

Final legislative approval was given by the 
state senate on August 30th to the first bill 
introduced in the 1939 legislative session Janu- 
ary llth, rescinding acts of the 1937 special 
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session which reorganized state government 
under former Governor LaFollette. 

The bill of Senator Harry W. Bolens, 
Democrat of Pt. Washington, sent to the gov- 
ernor by the senate action, rescinded the law 
providing for directorships in the public serv- 
ice, tax, and industrial commissions, and re- 
turned these 3-man commissions to their for- 
mer status with subordinate secretaries in 
place of directors. 


Votes Municipal Ownership 


HE village of Mt. Horeb recently voted 

492 to 145 in favor of purchasing the Mt. 
Horeb Electric Company for about $70,000. 
The firm has been a subsidiary of the Wiscon- 
sin Power & Light Company for the past two 
years. 

It was reported that business men, heavy 
users of the utility, voted almost unanimously 
for the purchase. 

Public utility mortgage bonds would be is- 
sued to pay for the utility, which had been 
operating temporarily under the Power & 
Light Company under authorization by the 
state public service commission. Electric sales 
by a Mt. Horeb firm amounted to $38,000 
in 1938. 
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The Latest 
Utility Rulings 


Government Loses Hetch Hetchy 


bb city of San Francisco won an 
important victory in its fight to pre- 
serve its power disposal position in con- 
nection with Hetch Hetchy when the 
United States Circuit Court of Appeals 
nullified the injunction imposed in Fed- 
eral district court on April 11, 1938, 
and ordered the case remanded to the 
Federal district court for dismissal. 

It was held that the government, in 
attacking the municipal agency contract 
under which the city is delivering its 
power to Pacific Gas and Electric Com- 
pany for distribution, had failed to pre- 
sent a sufficient cause for action. The de- 
cision was rendered by concurrence of 
Judges Curtiss D. Wilbur and Clifton 
Matthes, with Judge William H. Den- 
man not participating. 

Result of the decision as it stands is 
to leave the city free to continue its 
Pacific Gas contract, from which it has 
been deriving a revenue of about $2,- 


e 


Power Decision 


000,000 annually, and apparently to re- 
move the pressure under which pub- 
lic ownership proponents have been 
seeking to press the city into a take-over 
of the private distribution system. A 
proposal based largely on this issue was 
submitted to voters early in the year 
and was voted down by a heavy 
margin. 

The decision may defer progress, 
pending outcome of an appeal ‘to the 
United States Supreme Court at least, 
on the bill now before Congress to amend 
the Raker Act in such a way as to elimi- 
nate all doubt as to the validity of the 
present arrangement between the city 
of San Francisco and the Pacific Gas and 
Electric Company. This bill was intro- 
duced in the last session by Repesenta- 
tive Welch (R.) of San Francisco. 
United States v. City of San Francisco, 
U. S. Circuit Court of Appeals, Sep- 
tember 14, 1939. 


Rate Reduction Ordered to Yield Return of 
Six and One-half Per Cent 


b tex Missouri commission, in order- 
ing a reduction of electric rates for 
the Kansas City Power & Light Com- 
pany, allowed a return of 64 per cent 
rather than a return of 7 per cent claimed 
by the company or a recommended rate 
of 5} per cent submitted by interested 
parties intervening in the case. (See 
September 14, 1939, issue, p. 386.) 

In considering an estimate of original 
cost there was omitted reorganization 
expense paid by a predecessor of the 
company to the Federal court as part of 
the purchase price of certain property. 
The commission said that original cost 
was the “cost incurred by the person who 


SEPT. 28, 1939 


first devoted the property to utility serv- 
ice,’ and while it was true that the 
property could not have been acquired 
from the court without payment of the 
item in question, it could not be gainsaid 
that the property was devoted to public 
utility service before this particular item 
of cost was attached to it as a condition 
of purchase and sale. It was observed, 
however, that consideration would be 
given to this item in the subsequent de- 
termination of present value. 

In regard to a payment to an affiliated 
company for engineering fees, the com- 
mission concluded that, barring an ob- 
vious duplication of services, the ques- 
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tion of employing engineers was one of 
management and was not for the com- 
mission to pass upon. This ruling was 
made because of cross-examination as to 
the number and calibre of engineers 
other than those of the related company 
at the disposal of the utility. The opin- 
jon was expressed that an affiliated serv- 
ice company should not receive a profit 
on services performed, but the cost of 
actual services was allowed. 

The commission determined that it 
should value land at present market 
value rather than original cost; that no 
addition could be made for plottage 
value; and that cost to the company ap- 
peared to be the best measure of the 
present cost of easements. The commis- 
sion followed its usual practices in re- 
gard to its allowances for overheads and 
made various allocations to eliminate 
unused property, stating that a rate base 
should include only property actually in 
use or the use of which is imminent. The 
commission expressed the opinion that 
for allocation purposes a structure and 
land upon which it rests form a unit and 
that an allocation of the building is also 
applicable to the land. 

On the question of depreciation it was 
ruled that the cost to restore a meter es- 
sentially to a new condition failed to give 
any weight to obsolescence or superses- 
sion and although the meter, after being 
repaired, operates so as to measure cor- 
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rectly the quantity of energy used, the 
meter is by no means a new meter. It was 
ruled proper to make a deduction for 
obsolescence based on actual knowledge 
of the company’s operating practices. 
The commission was of the opinion that 
depreciation and the annual depreciation 
allowance are closely related and should 
not be computed by unlike methods. 

Dues and donations were eliminated 
from operating expense although the 
company contended that they were reve- 
nue producing and were for purposes 
consistent with the spirit of the Federal 
Social Security Act. The commission 
said that while it granted that there 
might be merit in the company’s conten- 
tion, it had not lost sight of the reason 
for disallowance of similar items in pre- 
vious cases; it was true that the great 
majority of these contributions were 
used for local and humanitarian pur- 
poses, but if the consumer wished to do- 
nate to such organizations, that was his 
concern and should be a voluntary act. 

A management fee was restored after 
exclusion by commission accountants, 
the commission pointing out that the 
services had been actually rendered and 
that in the absence of any probative evi- 
dence that they were not necessary, the 
question was one of management which 
the commission should not challenge. Re 
Kansas City Power & Light Co. (Case 
No. 6576). 


River Rate, Gate Rate, and Local Rate Determined in 
Overruling Ordinance Gas Rate 


i Re Ohio commission held that a 
rate of 48 cents per thousand cubic 
feet with a minimum charge of 75 cents 
per consumer per month for natural gas, 
fixed by ordinance in the city of Colum- 
bus, was inadequate. The commission 
substituted a price of 75 cents for the 
first 700 cubic feet or less and 5 cents 
per hundred cubic feet for all over 700 
feet. It was found necessary to ascer- 
tain the reasonableness of the distribu- 
tion rate within the city, the city gate rate 
or city gate cost, and the so-called river 
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rate “more accurately described as the 
rate at which” United Fuel Gas Com- 
pany sells natural gas to the Ohio Fuel 
Gas Company, which sells gas to the 
local utility operating in Columbus. 
(See September 14, 1939, issue, p. 389.) 

In each of the three divisions of the 
rate case the commission adopted cer- 
tain fundamental principles. No separate 
allowance was made for going concern 
value since certain allowances had been 
made for direct and undistributed over- 
heads comprising engineering, adminis- 
SEPT. 28, 1939 
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trative and legal expenses, insurance, 
taxes, and interest during construction. 
No allowance was made for cost of fi- 
nancing, although several witnesses had 
supported the company’s claim. 

Certain eliminations and deductions 
from the expenses as incurred had been 
suggested by the city on legal grounds, 
without criticism of them as extravagant 
or otherwise improper. These related to 
commercial expenses and business pro- 
motion expenses. The commission ruled 
that such eliminations could not be sup- 
ported. 

Expenditures by the company for 
memberships in luncheon clubs, auto- 
mobile clubs, chambers of commerce, the 
American Gas Association, and the Ohio 
Gas & Oil Men’s Association and sundry 
donations were eliminated on the ground 
that they should be charged against sur- 
plus and not against the ratepayer. 

Return allowances of 64 per cent were 
made in all three divisions of the case. 
No allowance was made for delay rentals 
on unoperated leases as current expenses. 
Allowance for depletion was based on 
the ratio of gas withdrawals in the par- 
ticular years to the total reserves under- 
lying operated leaseholds as of the date 
of the rate determination. Specific al- 
lowances were made for the separate 
items of depreciation, depletion, and 
amortization. 

A controversy had arisen at the out- 
set as to whether the commission might 
properly consider the appeal by the util- 
ity from the rate ordinance. It was con- 
tended by the city that the gas being dis- 


tributed was not that specified by the 
ordinance complained of, but that it was 
stabilized gas. Commissioners Williams 
and Dunlavy joined in overruling the 
city’s plea for dismissal, while Chairman 
McConnaughey wrote a dissenting opin- 
ion in which he concluded that a mixed 
or manufactured gas was being fur- 
nished to the city and its consumers and 
that this gas was not within the pro- 
visions of the ordinance which called for 
the furnishing of natural gas. 

Commissioner Dunlavy in a separate 
opinion disagreed with the conclusion 
that this was mixed gas in the sense in- 
tended by the industry or the state 
statute. He said that the statute did not 
describe a mixed gas in so many words, 
but the general acceptation of the term 
mixed gas in the industry and before 
councils and the commission is a mix- 
ture of artificial and natural gases, each 
for the purpose of supplying light, heat, 
and power. He said that a gas that is not 
for light, heat, and power is not a manu- 
factured gas in the sense of the indus- 
try. He continued : 

This stabilizing gas is not for light, heat, 
or power; it is a gas that will intermingle 
chemically to do the very thing the name 
indicates—stabilize the heating factors. It 
has been referred to in the evidence as a 
dilution. This is a misnomer, for when it is 
added it does not take from or cut down the 
product; it, in fact, increases the B.T.U. con- 
tent. Can it be said to be a dilution, when 
in fact it strengthens, adds 3.T.u. (heat con- 
tent) ? 


Re Columbus Gas & Fuel Co. et al. 
(Proceedings Nos. 9149 and 9150). 


Radio Broadcasting Held to Constitute 
Interstate Commerce 


MOST complete discussion of the in- 

terstate character of radio broad- 
casting is contained in a recent opinion 
by Chairman Fletcher of the Virginia 
State Corporation Commission in a case 
in which the Columbia Broadcasting 
System was summoned to explain why 
it had not obtained a certificate of au- 
thority for operation in the state. The 
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commission dismissed the case on the 
ground that the business of transmission 
of messages by radio constitutes inter- 
state commerce. 

This company by telephone wire 
transmits from its studio in Alexandria, 
Virginia, to the control room of the 
studios in Washington, D. C. The audio- 
wave transmitted over the telephone wire 
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is amplified and then sent along telephone 
wires to the transmitting station at Alex- 
andria. But the evidence showed that ap- 
proximately .998 of all the messages 
broadcast from the transmitter in Alex- 
andria originate at points outside Vir- 
ginia. Every message broadcast through 
the station, it was said, in one fashion or 
another travels across state lines. 

After a discussion of the nature and 
operation of radio and the laws govern- 
ing radio, Chairman Fletcher in his opin- 
ion cites numerous statutes and judicial 
decisions bearing on the power to 
regulate. A company, it was pointed out, 
which does only interstate commerce 
business in Virginia may not be required 
to file its charter, pay a fee, and secure 
a certificate of authority to do business 
in that state. 

The commonwealth contended that the 
generation of electrical energy at the 
transmitter at Alexandria and creation 
with this energy of carrier waves in Vir- 
ginia are essential to activities of the 
company in Virginia, and without such 
generation of electrical energy broad- 
casting from a station in Virginia could 
not take place; and that such generation 
of electrical energy, with the energy 
creating the carrier waves, constitutes 
intrastate commerce. The commonwealth 


e 


further contended that the originating of 
messages at studios in the transmitter 
building of the company at Alexandria, 
including such programs as are intended 
only for Virginia listeners, constitutes 
intrastate business in Virginia and re- 
quires such certificate of authority. The 
commission overruled both of these con- 
tentions, Chairman Fletcher stating: 


In conclusion, it may be said that the busi- 
ness of transmission of messages by radio— 
broadcasting — constitutes interstate com- 
merce; that even though messages originate 
at the studio of respondent in its transmitter 
building at Alexandria, they constitute ac- 
tivities in interstate commerce and this is 
especially true since such messages are first 
sent to the control room of respondent in 
Washington and thence sent to the trans- 
mitter in Alexandria, whence they are 
broadcast; that radio is peculiarly national 
in scope and requires uniformity of regula- 
tion; that Congress has taken jurisdiction 
over the entire field of radio communica- 
tions and broadcasting, including the activi- 
ties conducted by the respondent in Virginia, 
and that respondent is not doing any intra- 
state business in Virginia, but is engaged 
solely in interstate commerce and, therefore, 
is not required to comply with § 3847 of the 
Code of Virginia and obtain a certificate of 
authority to do business in Virginia. 


State Corporation Commission v. Colum- 
bia Broadcasting System, Inc. (Case No. 
6333). 


Charter Party Service Not Subject to 
Commission Regulation 


To supreme court of Washington 
affirmed a judgment of a lower 
court which had reversed an order of the 
commission and held that the commis- 
sion does not have jurisdiction over 
motor carrier charter party service. 
Motor carrier charter service was de- 
scribed as the hiring by an individual or 
group of persons of the exclusive serv- 
ice of a motor vehicle and its driver for 
a certain designated journey. 

It was held that a charter party service 
operated incidentally by an auto trans- 
portation company, whereby such com- 
pany makes a special contract with an 
individual or group of individuals to 
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transport him or them on a specified trip, 
the vehicle not being, while on that trip, 
required to transport the public at large, 
does not constitute the operation of an 
auto transportation company within the 
purview of the statute subjecting such 
companies to commission regulation. The 
court said: 


We find no ground for holding that re- 
spondent, by entering into incidental charter 
contracts for the carriage of passengers, has 
in any way interfered with or impaired its 
regular transportation business as a com- 
mon carrier. Appellant department has con- 
trol over such operations, and might well 
forbid any unfair practice by which the pub- 
lic might be misled and caused to believe 
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that vehicles operating under private char- 
ters were in fact being used as public car- 
riers. Operations under private charter are 
not conducted between fixed termini, nor 
upon any regular schedule. Each contract 
results from an agreement between the 
parties, covering one particular journey. ... 

Careful consideration of the statute con- 
vinces us that the department has no juris- 
diction over incidental passenger charter op- 
erations conducted by an auto transportation 
company such as respondent. 


Finally, it was stated, the statute pro- 


viding that it shall be unlawful for any 
person to operate any vehicle at the same 
time in more than one class of operation, 
except upon approval of the commission 
and a finding that such operation will be 
in the public interest, refers to motor 
vehicles used in the transportation of 
property and not those operating as 
common carriers of passengers. North 
Bend Stage Lines, Inc. v. Ferd J. Schaaf 
et al. 92 P. (2d) 702. 


Other Important Rulings 


e per supreme court of Utah held a 
subsequent purchaser of premises 
from which the city has cut off the water 
supply because of failure of a former 
tenant or owner to pay the water bill is 
under no duty to pay the arrears owed 
by the prior tenant or owner, as a condi- 
tion precedent to having the water turned 
on for use on his property, unless he has 
agreed to be liable for payment. Home 
Owners’ Loan Corporation v. Logan 
City et al. 92 P. (2d) 346. 


The Pennsylvania commission, in ap- 
portioning the cost of alteration of a 
crossing, said that the courts have ruled 
that the responsibility to protect the pub- 
lic generally at grade crossings is not 
placed upon the utility alone but may be 
required to be shared by cities, boroughs, 
townships, counties, or even the depart- 
ment of highways. Re Department of 
Highways of Pennsylvania (A pplication 
Docket No. 58528). 


The Pennsylvania commission, in a 
railroad crossing case, said that the 
courts have repeatedly ruled that the 
measure of damages for property taken, 
injured, or destroyed in the exercise of 
the power of eminent domain is the dif- 
ference between the market value of 
property before and after the taking. 
Testimony had included detailed esti- 
mates of the cost of replacing an alleged 


damaged sidewalk. Department of High- 
ways of Pennsylvania v. Wilkes-Barre 
Connecting Railroad Co. (Application 
Docket No. 33342, D. A. 1). 


The court of appeals of Kentucky held 
that the Public Utility Commission Act 
confers upon the commission primary 
jurisdiction over public utilities with re- 
spect to tolls, schedules, rates, charges, 
service, etc., generally, but it does not 
expressly or impliedly vest the commis- 
sion with exclusive jurisdiction on com- 
plaint made by an individual seeking 
restoration of service. Louisville Gas & 
Electric Co. v. William Dulworth, 130 
5S. 0 (2d) F353. 


The Colorado commission held that it 
had jurisdiction to provide for the alter- 
native payment of a penalty in lieu of the 
suspension of a certificate of convenience 
and necessity because of violations of 
law. Rocky Mountain Motor Co. et al. v. 
Frank S. Snell et al. (Case No. 4722, De- 
cision No. 13841). 


The California commission held that 
a carrier may not by consolidation, es- 
tablishment of joint rates, or by other 
means, expand his operative rights be- 
yond the boundaries fixed by the original 
grant of authority. Re John W. Ander- 
son et al. (Decision No. 32029, A pplica- 
tion Nos. 20826, 20892, 20893). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RE OKLAHOMA GAS & ELECTRIC CO. 


FEDERAL POWER COMMISSION 


Re Oklahoma Gas & Electric 
Company et al. 


[Opinion No. 38, Docket No. IT-5486.] 


Consolidation, merger, and sale, § 13 — Necessity of Commission approval — 
Transfer of “whole” of facilities. 

1. The sale of the “whole” of the facilities of a public utility subject to the 

jurisdiction of the Federal Power Commission is prohibited by § 203 of 

the Federal Power Act without first securing an order of the Commission 

authorizing such sale although the value of such facilities is not in excess 


of $50,000, p. 258. 
Consolidation, merger, and sale, § 9 — Powers of Federal Commission — Ratifica- 
tion of unauthorized sale. 


2. The Federal Power Commission has no power to ratify, by authorizing 
and approving, a sale of property which has purportedly been consummated 
without first securing an order of the Commission under § 203 of the Fed- 
eral Power Act, p. 258. 

Consolidation, merger, and sale, § 61 — Legalizing invalid transfers. 


3. Validation of a sale of property, purportedly consummated without the 
necessary authorization by the Federal Power Commission, should be ac- 
complished by securing Commission approval, not of the transaction which 
the parties have previously purported to consummate, but a transaction in 
all other respects identical with that described but subsequently to be ef- 
fectuated by the execution of new instruments, p. 258. 


(Manty, Commissioner, concurs in result only.) 
[July 6, 1939.] 
F \ieewauinees for approval of purported sale of electric facili- 
ties; approval granted for subsequent consummation of 
sale by execution of new instruments. 
¥ 


By the Commission: This matter Mullergren, of Kansas City, Kansas, 


arises on the application filed Septem- 
ber 28, 1937, and revised application 
fled January 20, 1938, by Oklahoma 
Gas and Electric Company (herein- 
after referred to as the “Oklahoma 
Company”) and an application, enti- 
led “Supplemental Application of 
Western Light and Power Corpora- 
tion,” filed January 24, 1938, by A. L. 


[17] 257 


as the last president of the Western 
Power and Light Corporation, an Ok- 
lahoma corporation (hereinafter re- 
ferred to as the “Western Corpora- 
tion”). The applications seek an order 
authorizing and approving the purport- 
ed sale on April 8, 1936, of all of the 
electric facilities of the Western Cor- 
poration to the Oklahoma Company 
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and purchase thereof by the latter. 
For present purposes we make no dis- 
tinction between the applicant, A. L. 
Mullergren, and the Western Corpo- 
ration. Before the last application 
was filed, the Western Corporation 
had been dissolved. In the light of 
the testimony of A. L. Mullergren at 
the hearing, we treat his application 
as having been filed upon behalf of 
himself and the other last directors of 
the Western Corporation as former 
directors and liquidating trustees for 
that corporation. 

[1] The facilities which were the 
subject of that transaction consisted 
in part of those for the transmission 
or sale at wholesale of electric energy 
in interstate commerce constituting 
the whole of the facilities of that 
character owned and operated by the 
Western Corporation. Therefore, it 


is immaterial whether the facilities 


for the transmission or sale at whole- 
sale of electric energy in interstate 
commerce covered by the applications 
were of a value of less than $50,000, 
for § 203(a) of the act provides 
(16 USCA § 824b): 

No public utility shall sell 
the whole of its facilities subject to 
the jurisdiction of the Commission, or 
any part thereof of a value in excess 
of $50,000, without first hav- 
ing secured an order of the Commis- 
sion authorizing it to do so. (Italics 
supplied. ) 

It is clear from this wording of the 
act that the order which the Commis- 
sion may issue is one authorizing such 
a transaction only in so far as it per- 
tains to facilities subject to the juris- 
diction of the Commission. (This, of 
course, does not mean that the Com- 
mission is without power to require a 
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full showing with respect to the entire 
transaction in so far as necessary to 
the proper and informed discharge of 
its duties under the act, but merely re- 
lates to the scope of the authorization 
which may be given.) 

The purchase of facilities by the 
Oklahoma Company (as distinguished 
from the sale thereof by the Western 
Corporation), as a merger of its own 
facilities subject to the jurisdiction 
of this Commission with electric oper- 
ating facilities of the Western Cor- 


poration, is within the second clause | 


of § 203 of the Federal Power Act 
(16 USCA § 824b) which reads: 

(No public utility shall) . . . by 
any means whatsoever, directly or in- 
directly, merge or consolidate such fa- 
cilities [i. e., facilities subject to the 
jurisdiction of this Commission] or 
any part thereof with those of any 
other person (without first 
having secured an order of the Com- 
mission authorizing it to do so). 

[2, 3] The important question in 
the instant case is whether this Com- 
mission is empowered under § 203 to 


authorize the transaction here involved § 


after the purported consummation 
thereof. We are of the opinion that 
we cannot ratify, by authorizing and 
approving, transactions 


purportedly been consummated. Sub- 
section (b) of that section provides: 

“The Commission may grant any 
application for an order under this 
section i 

That “an order under this section” 
means an order authorizing or ap- 
proving a proposed transaction before 
its consummation is shown by subsec. 
(a) of the same section, where it is 
provided that no “public utility” shall 
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RE OKLAHOMA GAS & ELECTRIC CO. 


dispose of or merge certain facilities 
“without first having secured an order 
of the Commission authorizing it to 
do so.” 

The characterization of the order 
which the Commission may enter as 
one “first secured,” i. e., secured pri- 
or to the disposition or merger, etc., is 
plain and unambiguous. The clear 
congressional purpose was to require 
sibmission of the designated transac- 
tions to the Commission before they 
have taken place while Commission 
ation may still be effective to prevent 
those of which it disapproves from 
taking place. As the Senate Com- 
mittee on Interstate Commerce said 
in reporting the bill? containing this 
subsection : 

“It complements Title I of the Bill 
(the Holding Company Act) by di- 
rcting the Commission to prevent 
transfers or consolidations of proper- 


ty which would impair the ability of 
public utilities to render adequate 
ervice or impede or tend to impede 
the coordination in the public interest 
of facilities subject to the jurisdiction 


30: the Commission.” 
plied. ) 

We have noted the decision of the 
Supreme Court in Lawrence v. St. 
Louis-S. F. R. Co. (1929) 278 U. S. 
4 228, 73 L. ed. 282, 49 S. Ct. 106, but 
the question here under consideration 
was not there discussed. The lower 
courts, there, had assumed that under 
the Oklahoma statute the Oklahoma 
Commission had power, after the 
event, to ratify transactions of the 
kind there involved. We do not be- 
lieve that that assumption with respect 


(Italics sup- 





1Committee on Interstate Commerce, May 
13, 1935, 74th Congress, Ist Session, S. R. No. 
621, Public Utility Act of 1935 (to accom- 
pany S. 2796), page 50. 
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to the Oklahoma statute is to be re- 
garded as controlling upon this Com- 
mission under the present circum- 
stances. 

We think that the course followed 
by the California Railroad Commis- 
sion in Re Delta Warehouse Co. 
(1929) P.U.R.1930A, 255, should be 
followed here. There that Commis- 
sion, recognizing its want of author- 
ity under the California statute to 
approve or ratify a transaction after 
the event, took the course of approv- 
ing the transaction for which authori- 
zation was sought if the parties should 
subsequently effectuate it by execu- 
tion of new instruments. In other 
words, that Commission approved, not 
the transaction which the parties had 
previously purported to consummate, 
but a transaction in all other respects 
identical with that described, but sub- 
sequently to be effectuated. The pres- 
ent applicants have offered, through 
their counsel, as set forth in their 
brief, to follow the same course. Un- 
der these circumstances we find it 
unnecessary to consider the differen- 
ces in the wording of the California 
statute and the Federal Power Act, or 
the question whether, under the lat- 
ter, the purported transaction was 
void or merely voidable. 


So far as the substantive aspects 
of the transaction are concerned, the 
record clearly indicates that the trans- 
action in question, if consummated 
conformably to law, is consistent with 
the public interest. Reference to a 
few salient facts is all that is neces- 
sary in this connection. During the 
period of its operation of the facili- 
ties in question, the Oklahoma Com- 
pany has made physical improvements 
in those facilities, thereby improving 
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the service rendered. It has made 
substantial reductions in the rates 
charged consumers served by those 
facilities. No detriment to the inter- 
ests of its other consumers or of its 
security holders can be observed. The 
interests of holders of securities of 
the Western Corporation may be re- 
garded as adequately safeguarded by 
the reorganization proceedings under 
§ 77B of the Bankruptcy Act, in the 
course of which the sale in question 
was negotiated. 
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We trust that it is apparent that 
the acts of these corporations in at- 
tempted transfer of facilities subject 
to the jurisdiction of the Commis- 
sion without prior Commission au- 
thorization constitute no safe prece- 
dent for a similar course of conduct 
by any other “public utility” in the 
future. 

An order will be entered in accord- 
ance with this opinion. 


MANLy, Commissioner, 
ring: I concur in result only. 


concur- 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Metropolitan Edison Company 


[Special Permission No. 19395.] 


Rates, § 367 — Electric — Service to housing authority. 
A service classification applicable to municipal power service may properly 
be extended to public bodies organized under the state Housing Authority 
Law, in order to furnish electricity at a special rate which is compensatory 
where delivery is at a single point at high voltage and the consumers will 
be public bodies which must take large quantities of energy to secure the 


lower rate. 


Discrimination, § 64 — Wholesale rates — Housing authority units. 
Discussion of the question whether there is discrimination in permitting 
wholesale electric rates to a state housing authority to be passed to and 
collected from tenants as part of the rent charge, p. 262. 


Discrimination, § 40 — Rates to housing development — Social aspects. 
Discussion of the question whether the decision of the Commission allowing 
low electric rates to a housing authority to go into effect should be in- 
fluenced to some extent by the social aspects of the low-cost housing devel- 
opment and slum clearance involved, p. 262. 


(BucHANAN, Commissioner, concurs.) 
[July 18, 1939.] 
pnts by electric company to file on short notice a special 


electric rate for projects organized under the state Housing 
Authority Law; petition granted. 


29 P.U.R.(N.S.) 
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By the Commission: Metropoli- 
tan Edison Company has petitioned 
for authority to revise service classi- 
fication MPS, applicable to municipal 
power service, on less than statutory 
notice. The proposed rate is to be- 
come effective July 20, 1939. 

The purpose of this revision is to 
extend service classification MPS to 
public bodies organized under the 
Pennsylvania Housing Law, and in 
particular to the Reading Housing 
Authority. The revised rate covers 
service at not less than 2,300 volts, 
and reduces the charge for energy 
from 1 cent per kilowatt hour to 8 
mills per kilowatt hour, for energy 
consumed in excess of 100 kilowatt 
hours per kilowatt of measured use 
of capacity, but not less than 400 kilo- 
watts. 

There will be no increases in rates 
under the proposal, and several mu- 
nicipal pumping stations now receiv- 
ing service under schedule MPS will 
receive slight decreases. 


The service to be rendered to con- 
sum ider the revised schedule is 
of a ul and peculiar nature. The 
energy will be delivered at a single 
point, at 2,300 volts, instead of the 
usual 110 and 220. All the consum- 
ers will be public bodies, and must 
take large quantities of energy to se- 
cure the lower rate. Petitioner states 
that it contemplates the sale of 80,- 
000 kilowatt hours per month to the 
Reading Housing Authority, from 
which it expects to derive an annual 
revenue of $10,000. The economies 
effected by the type of service pro- 
posed, the large purchases of energy, 
and the nature of the bodies to be 
served warrant the special reduced 
rate. The latter will be made avail- 
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able generally to bodies meeting the 
classification requirements. 

It appears from the data submitted 
by petitioner that the proposed rate 
will be compensatory. Consequently 
we find that the company has shown 
good cause for filing the proposed tar- 
iff on less than statutory notice. 


BUCHANAN, Commissioner, con- 
curring: This matter comes before 
the Commission upon the petition of 
the Metropolitan Edison Company to 
file on short notice a special electric 
rate for projects organized under the 
state Housing Authority Law. 

The special electric rate desired is 
a revision of Service Classification 
MPS applicable to municipal power 
service, so that it will apply to public 
bodies organized under the Pennsyl- 
vania Housing Authority Law. The 
special provisions in the revised clas- 
sification will apply in the higher con- 
sumption brackets so that the rate will 
be somewhat lower than presently in 
effect for municipal power service. 


The effect of the new rate is to 
provide a rate of 8 mills for all ad- 
ditional use above 40,000 kilowatt 
hours of monthly consumption. The 
minimum charge of $100 per month 
for housing authorities is also includ- 
ed. 

The city of Reading has organized 
a housing authority under the Penn- 
sylvania Housing Authority Law 
which authority will be the benefi- 
ciary of the proposed revision. The 
authority intends to develop a proj- 
ect consisting of 400 units, with a to- 
tal connected load of 4,000 kilowatts 
and an estimated demand from 350 
to 400 kilowatts. The authority will 
be billed by the company on a monthly 
29 P.U.R.(N.S.) 





basis and through some method of 
calculation on the part of the author- 
ity, a charge will be passed on to the 
tenant as a part of his monthly rental 
without specifically billing it as such. 
Apparently, the rental will not vary 
with the individual monthly con- 
sumption. 

The question before the Commis- 
sion is whether there is discrimina- 
tion in permitting wholesale rates to 
be passed to and collected from ten- 
ants as part of the rent charge. 

The decision of the Commission 
allowing the new rates to go into ef- 
fect seemed to be influenced to some 
extent by the social aspects of the low- 
cost housing development and slum 
clearance involved. With this rea- 
son, I disagree. 

Metropolitan Edison Company, 
which is supplying the energy, avers 
that the rates to be charged under the 
new tariff are compensatory. That 
is essential. There remains but one 
other question, are they discrimina- 
tory? I believe that the element of 
discrimination is lacking. 

The energy charges to the author- 
ity are to be distributed among the 
400 family units upon a pro rata 
basis as part of the rent. There will 
be no submetering and the allocation 
to each unit apparently will be on the 
basis of 1/400 of the cost. Such use 
is similar to that which exists in every 
industrial plant. There, after the 


purchase of the energy at the trans- 
former, it is distributed to every unit 
of the manufacturing plant and what 
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becomes of that energy concerns no 
person other than the manufacturer, 
unless there be a resale of it to an- 
other party or parties. So long as it 
remains within the industrial plant, it 
is used in the manufacture of the par- 
ticular article there produced and the 
energy only reappears as an item of 
cost of production which is paid by 
the manufacturers’ customer, 

So it is with the instant case. The 
housing authority, like the manufac- 
turer, buys the energy at the trans- 
former, distributes it to the various 
units of the authority, and charges 
the cost of it to its customers or ten- 
ants. 

The principle is one that will become 
more prevalent and should be encour- 
aged. It is not difficult to visualize 
power companies’ becoming only 
wholesalers of electric energy to mu- 
nicipal and private consumers. That 
the instant case should be tabbed as 
a “social” problem or necessity seems 
to me to be aside from the point. To 
recognize a logical development of the 
electric power business fits better the 
picture presented. 

Wholesale use of energy by large 
units both public and private is to 
be encouraged as a natural develop- 
ment of the industry without any 
particular social significance and cer- 
tainly without any charity involved. 

I agree with the majority of the 
Commission in allowing the new tar- 
iff to be filed but arrive at that con- 
clusion by a somewhat different meth- 
od of reasoning. 





29 P.U.R.(N.S.) 
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STATE v. LONE STAR GAS CO. 


TEXAS COURT OF CIVIL APPEALS. AUSTIN 


State et al. 


Lone Star Gaus Company 


_ [No. 8238] 
(129 S. W. (2d) 1164.) 


Appeal and review, § 70 — Reversal and remand — Further proceedings below. 


1. An appellate state court which reversed a judgment against enforcement 
of a Commission rate order, upon the ground that the utility company did 
not sustain the burden of segregating interstate and intrastate property 
and business, is free to review the entire evidence bearing upon the over-all 
or unsegregated property and business after reversal and remand of its 
judgment by the United States Supreme Court on the theory that its ground 
of reversal was untenable and that it failed to consider the over-all evidence ; 
and upon such review the court can reverse the lower court’s judgment and 
render judgment sustaining the validity of the rate order, or it can reverse 
the lower court judgment and remand the cause for another trial on account 
of errors of practice, or it can affirm the judgment of the lower court 
according as the over-all evidence and law and justice may require, p. 267. 


Appeal and review, § 48 — Scope of review — Commission rate order. 


2. The scope of the judicial review of a rate order of the Commission is 
to determine whether it is supported by substantial evidence, p. 269. 


Appeal and review, § 34 — Commission rate order — Burden of proof. 


3. One attacking a Commission rate order is required to show by clear and 
satisfactory evidence that it is not supported by substantial evidence, p. 269. 


Appeal and review, § 74 — Commission rate order — Court or jury question. 


4. Whether there is any substantial or clear and satisfactory evidence to 
support a Commission rate order presents a question of law to be determined 
by the judicial mind, as in any civil case, and not by a jury of laymen, 
p. 269. 


Appeal and review, § 78 — Review by trial court — Exclusion of evidence. 
5. A trial court, reviewing the validity of a Commission rate order, errone- 
ously excluded the record of the proceedings before the Commission upon 
which it based its rate order, where the rate order was attacked by both 
pleadings and evidence as being unreasonable, unjust, and confiscatory 
because not supported by substantial evidence, p. 270. 


Appeal and review, § 33 — Scope of review — Additional evidence. 


6. Additional evidence pertinent to the issue may be introduced in a trial 
court reviewing a Commission rate order attacked as unreasonable, unjust, 
and confiscatory because not supported by substantial evidence, although 
the record of the proceedings before the Commission may also be intro- 
duced in evidence, p. 270. 
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Appeal and review, § 74 — Commission rate order — Property used or useful — 


Rates, § 190 — Presumption as to reasonableness — Commission order — Analogy 
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Instructions to jury. 
7. The issue of whether gas leaseholds should be taken into consideration 
in arriving at a rate base should not be submitted to the jury on a trial 
to review a Commission rate order, when the Commission has refused to 
allow anything except salvage value because purchased gas would be cheaper 
than gas from such leaseholds; the question of what property is used and Val 
useful is primarily for the Commission, and when it determines the ques- as 
tion upon amply sufficient and substantial evidence the issue should not be 
submitted to the jury, p. 272. 


Return, § 15 — Reasonableness — Evidence — Comparison of rates. Valu 


8. A witness in a trial court review of a Commission rate order should not 

be permitted to testify as to the minimum rate of return the Commission 

has always fixed for gas utilities, such evidence being primarily intended 

to bear upon the question of the reasonableness or justness of the rate 
allowed by the Commission, where the witness makes no comparable basis  /aly 
between the rate fixed in this case and those which have been fixed for 
similar gas utilities, p. 273. 


Evidence, § 27 — Exhibits of experts — Argument and hearsay. 


9. Exhibits presented in a rate case by an expert should be excluded when, 
in addition to estimates, calculations, and comparisons which may be proper, 
they contain written arguments and self-serving and hearsay declarations 
of the expert in support thereof, p. 273. 


Procedure, § 40 — Prejudicial argument to jury — Review of rate order. Valuc 


10. A trial court reviewing a Commission rate order should not permit 
improper and prejudicial argument to the jury by counsel for the company 

with respect to who brought the suit or who was responsible for it, or as 

to responsibility for the jury’s being “cooped up” during hot summer Depr 
months, p. 273. 


Appeal and review, § 48 — Commission rate order — Substantial evidence to 


support. 
11. The scope of judicial review of a Commission rate order alleged to be 
unreasonable, unjust, and confiscatory is to determine whether the rate or- 
der is based upon substantial evidence, the burden being placed by statute 
on the utility company attacking the rates to show by clear and satisfactory 
evidence that the rate order is not based upon substantial evidence or that 
the rate prescribed will not afford a reasonable return on fair value, p. 274. 


Expe 


to statute. Retur 
12. Rate making is essentially a legislative function, and public utility rates 
fixed by the Commission have the same force and effect of statutes and 
are subject to court review to the extent only as statutes of the-same import 
are so subject, with the additional statutory authority of the court to deter- J (,,,_,. 
mine whether the rate is unjust and unreasonable and the inherent power 
of the court to determine the constitutional question of confiscation; hence 
rates fixed by the Commission are presumed to be valid, reasonable, and 
just until declared otherwise by a court of competent jurisdiction, p. 279. 





§ 190 — Presumption as to reasonableness. 

13. A party attacking a rate established by the Commission as being un- 
reasonable and unjust must allege facts which, if proved, would show the 
rate to be unjust and unreasonable as a matter of law, p. 279. 
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STATE v. LONE STAR GAS CO. 


Revenues, § 1 — Basis for rate order — Period covered. 


14. A period of years, including prosperous years and lean years rather 
than a short period representing the lowest earnings of a gas company’s 
entire history owing to business depression and warm weather prevailing, 
is manifestly the fairer and more reasonable test period in determining the 
reasonableness of gas rates, p. 282. 


Valuation, § 217 — Unused property — Natural gas fields. 


15. A gas company’s investment in a natural gas field no longer useful is 
properly excluded from the rate base, p. 284. 


Valuation, § 330 — Going concern value — Unit of entire enterprise. 
16. The fact that gas utility properly involved in a rate proceeding is only 
a part of a larger integrated operating enterprise is properly considered 
in determining going value; the company is entitled to its pro rata part of 
the going value of the entire enterprise, p. 287. 


Valuation, § 347 — Going concern value — Effect of other allowances. 

17. A gas company cannot complain that its property is being confiscated 
because it is not allowed a large extra item as going concern value when 
allowance is made for undistributed intangibles in addition to allowances 
for structural overheads, these allowances including items which are usually 
considered in going concern value, particularly where allowances are also 
made in operating expenses for advertising, cost of securing new business, 
and cost of developing gas leases, p. 287. 

Valuation, § 217 — Unused property — Undeveloped leaseholds — Gas utility. 
18. Undeveloped leaseholds should be excluded from the rate base of a 
natural gas utility when the evidence does not show when, if ever, these 
properties will become used and useful, p. 292. 

Depreciation, § 26 — Annual allowance — Relation to past depreciation. 

19. A claim of nearly 6 per cent per annum for depreciation when com- 
pared with testimony that properties have depreciated only 5.74 per cent 
during their entire life places a gas company in an untenable position with 
regard to depreciation, p. 294. 

Expenses, § 10 — Estimates — Period considered. 

20. A 5-year test period is better than a one-year period in considering dry 
hole expense and canceled and surrendered-lease expense of a natural gas 
utility, where these expenses are shown to fluctuate widely from year to 
year, p. 294. 

Return, § 103 — Natural gas utility — Confiscation. 

21. An annual return of 6 per cent found by the Commission to be fair 
and reasonable in the case of a natural gas utility was sustained against 
the claim of unreasonableness and confiscation, p. 295. 

Courts, § 17 — Federal or state — Statutory construction. 

22. The question whether a state court decision is in violation of a state 
statute, involving only the proper construction of the state statute, is one 
solely for the state courts and contains no element which would confer 
jurisdiction upon the Federal courts, p. 297. 

Appeal and review, § 25 — Scope of review — Effect of denying writ of error. 
23. Refusal by the state supreme court of an application for a writ of 
error from a judgment of the court of civil appeals renders such judgment 
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final and immune from attack save only as regards the issue of an asserted 
denial of due process under the Federal Constitution, in a case appealed 
to the United States Supreme Court, p. 297. 


Appeal and review, § 2 — Constitutional requirements — Judicial review — Com, 
mission rate order — Verdict of jury. 

24. A decision of an appellate state court, in so far as it renders judgment 

upholding an order of the Commission in a rate case as against the verdict 

of a jury and judgment thereon of the trial court, is not in conflict with 

the requirements of judicial review under the due process clause of the 


Federal Constitution, p. 298. 


(McCtenpon, C.J., and Biair and Bauen, JJ., concur in separate opinion.) 


[April 12, 1939. Rehearing denied June 7, 1939. Memorandum on rehearing 
June 14, 1939.] 


F. eee from judgment of District Court, on jury verdict, 
holding invalid and restraining enforcement of order of 
Commission prescribing city gate rate for natural gas; on re- 
mand from United States Supreme Court, judgment reversed, 
injunction dissolved, and rate prescribed by Commission de- 
clared valid. For earlier decision of court, see 11 P.U.R.(N.S.) 
283, and for decision of Supreme Court, see 24 P.U.R.(N.S.) 
119. 
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Attorney General, and Wm. C. Fitz- 
hugh, Elbert Hooper, and A. R. 
Stout, Assistant Attorneys General, 
for appellants state of Texas and 
Railroad Commission at the time the 
case was first submitted and argued; 
Wm. McCraw, Attorney General, Al- 
fred M. Scott and Scott Gaines, As- 
sistant Attorneys General, A. R. Stout 
(former Assistant Attorney General), 
of Houston, F. L. Kuykendall, of 
Austin, and Edw. H. Lange, of Wash- 
ington, D. C., for appellants while 
the case was in this court following 
Allred’s administration; Gerald C. 
Mann, Attorney General, and Hugh Q. 
Buck, Assistant Attorney General, for 
appellants at this time (they being 
successors of Wm. McCraw adminis- 
tration) ; Ben H. Powell, Judge, of 
Austin, Marshall Newcomb, of Dal- 
las, Thompson & Barwise, and Ogden 
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K. Shannon, Jr., all of Fort Worth, 
Roy C. Coffee, of Dallas, and Black,& 


Graves & Stayton and Chas. L. Black#q 


all of Austin, for appellee. 


Brair, J.: In the instant case thisy! 
court sustained the validity of an or¥] 
der of the Railroad Commission pre¥| 
scribing a 32-cent per thousand cubig™ 
feet city gate rate for domestic gag 
delivered by Lone Star Gas Companyg 
to its several allied distributing com= 
panies at the city gates of some 270%) 
cities and towns in Texas, reversing! 
the judgment of the district court 
which declared the rate order to bay 
invalid. See State v. Lone Star Gag 
Co. (Tex. Civ. App. 1935) 1 
P.U.R.(N.S.) 283, 86 S. W. (2d 
484, 506. The Supreme Court of the 
United States reversed the judgment 
of this court upon one ground (Lon¢ 
Star Gas Co. v. Texas (1938) 304 
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U. S. 224, 82 L. ed. 1304, 24 P.U.R. 
(N.S.) 119, 130, 58 S. Ct. 883, 891), 
as follows: 

“The court of civil appeals reversed 
the judgment upon a distinct ground. 
That was that appellant had not sus- 
tained its burden of proof because it 
had failed to make ‘a proper segre- 
gation of interstate and intrastate 
properties and business.’ Thus, the 
necessity for that segregation was 
made the criterion. That is clearly 
shown both from the court’s main 
opinion and its opinion upon rehear- 
ing from which we have quoted. . . . 

“We think that this ruling as to the 
necessity of segregation, and that the 
sufficiency of appellant’s evidence 
should be determined by that crite- 
rion, was erroneous. This was not a 
case where the segregation of prop- 
erties and business was essential in 
order to confine the exercise of state 
power to its own proper province. 
: The effort at segregation came 
Jafter voluminous testimony had been 
Mtaken which fully presented appel- 


i Wlant’s case with respect to the value 


of its property and the result of its 
operations as an integrated system 
J and the bearing of this evidence upon 
This proof could 
J not be ignored because of a futile at- 
| tempt, in response to the state’s pres- 
: sure, to find an alternative ground to 
=| Support the attack upon the Commis- 
#1 sion’s order.” 
} The cause was remanded to this 
court “for further proceedings not 
inconsistent with the opinion of the 
Supreme Court.” After receipt by 
this court of the mandate of the Su- 


si )reme Court, there arose a contro- 


versy as to what “further proceed- 
ings” should be had in the case and 
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what judgment should be rendered 
thereon “not inconsistent with the 
opinion of the Supreme Court.” 

[1] The Commission contends that 
since the Supreme Court reversed this 
court’s judgment solely upon its “un- 
tenable” ruling as to the necessity of 
the gas company’s making a proper 
segregation of its interstate and in- 
trastate property and business, and 
remanded the cause “for further pro- 
ceedings not inconsistent with the 
opinion of the Supreme Court,” this 
court is required to review the “over- 
all” or unsegregated basis and evi- 
dence, which means the evidence re- 
lating to the gas company’s entire in- 
tegrated operating system in both 
Texas and Oklahoma as considered 
by the Commission in prescribing the 
rate order, and render whatever judg- 
ment is proper; and either to reverse 
the judgment of the district court and 
render judgment sustaining the rate 
order as this court did before; or to 
reverse the judgment of the district 
court on account of the several errors 
of practice complained of and remand 
the cause for another trial on the mer- 
its, according as such over-all evi- 
dence and law and justice may re- 
quire; and that either course would 
be entirely consistent with the opinion 
of the Supreme Court. 

The gas company contends that in 
the “further proceedings” carrying 
out the mandate of the Supreme 
Court, this court cannot review, 
weigh, nor consider the so-called over- 
all evidence and make findings there- 
on, and then render any judgment 
such findings may require, and espe- 
cially the same judgment that has al- 
ready been reviewed and reversed by 
the Supreme Court; that the Supreme 
29 P.U.R.(N.S.) 








Court “reversed the judgment of this 
court, not because this court failed 
to make findings on the over-all evi- 
dence, but because this court set aside 
the findings made by the ‘trier of 
facts’ in the district court by applying 
to the over-all evidence sustaining 
such findings, an improper test or 
standard to determine its sufficiency” ; 
and that the only judgment this court 
may now render is to affirm the judg- 
ment of the district court. 

The contention now made by the 
gas company that this court held the 
over-all evidence insufficient to sus- 
tain the judgment of the district court 
is directly opposed to the position ta- 
ken by it before the Supreme Court. 
There the gas company contended 
that this court had not given any con- 
sideration, weight, nor effect what- 
ever to the over-all evidence, but had 
totally disregarded same, and had 
based its judgment solely upon its 
ruling as to the necessity of the gas 
company’s making a proper segrega- 
tion of its interstate and intrastate 
property and business. So well did 
the gas company argue its point that 
the Supreme Court adopted that view 
and expressly reversed the judgment 
of this court upon that sole ground. 

Whether this court considered the 
over-all evidence sufficient to sustain 
the rate order as a matter of law, or 
considered the gas company’s over-all 
evidence not sufficiently “clear and 
satisfactory” to sustain the district 
court’s judgment declaring the rate 
order invalid, is not material, in view 
of the decision of the Supreme Court 
that this court did not consider the 
over-all evidence. That is, if this 
court did so hold, such holding is now 
immaterial, because the gas company 
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insisted and the Supreme Court held 
that this court did not give any con- 
sideration, weight, nor effect what- 
ever to the over-all evidence, but had 
based its judgment solely upon the 
“untenable” ruling as to necessity of 
the gas company’s making a segrega- 
tion of its interstate and intrastate 
property and business; and upon “an 
alternative ground,” and “by the ap- 
plication of an untenable test or stand- 


‘ 


ard of proof,” relating only to “an § 


alternative ground to support the at- 
tack upon the Commission’s order.” 
In view of these findings and conclu- 
sions, this court is necessarily left 
free, and the Supreme Court. so in- 
tended, to review the entire evidence 
bearing upon the over-all or unsegre- 
gated property and business of the gas 
company; and upon such review ei- 
ther to reverse the judgment of the 
district court and render judgment 
sustaining the validity of the rate or- 
der as this court did before; or to re- 
verse the judgment of the district 
court and remand the cause for an- 
other trial on account of the several 
errors of practice which were not dis- 
cussed before; or to affirm the judg- 
ment of the district court, according 
as the over-all evidence and law and 
justice may require. 

The Supreme Court also held that 
the Commission based its rate order 
and the district court its judgment 
upon the evidence relating to the over- 
all or unsegregated basis ; and that the 
“first and primary ground” to be de- 
termined was whether the rate was 
unreasonable, unjust, and confiscatory 
because not supported by the over-all 
evidence; but that this court decided 
the case solely upon the alternative and 
improper segregated basis. The Su- 
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preme Court did not itself determine 
such first and primary ground; and 
if this court did not, then no reason 
exists why it should not now do so. 
[2-4] The Supreme Court, supra, 
at p. 130 of 24 P.U.R.(N.S.) further 
held that the “first and primary 
ground remained and the determina- 
tion of the court of first instance as 
the trier of facts that the Commis- 
sion’s rate was confiscatory could not 
properly be set aside by the applica- 
tion of an untenable standard of proof 
[necessity of segregation] and in dis- 
regard of the evidence which had been 
, properly submitted to the 
jury.” The Supreme Court approved 
the form of a special issue submit- 
ting the question of whether the rate 
was “unreasonable and unjust” as 
substantially submitting the issue of 
“whether the rate was confiscatory” ; 
and then applied the rule applicable to 
ordinary law suits as between individ- 
uals, to the effect that this court 
could not set aside a jury finding upon 
conflicting evidence, and citing the 
cases of Post v. State (1914) 106 
Tex. 500, 171 S. W. 707, and United 
Gas Pub. Service Co. v. Texas (1938) 
303 U. S. 123, 82 L. ed: 702, 22 
P.U.R.(N.S.) 113, 124, 58 S. Ct. 
483, 492. However, the Supreme 
Court specifically held: “The state 
is entitled to determine the procedure 
of its courts, so long as it provides 
the requisite due process.” And fur- 
ther held, “that a state may modify 
trial by jury or abolish it altogether.” 
Our courts have uniformly held that 
the scope of the judicial review of a 
rate order of the Railroad Commis- 
sion is to determine whether it is sup- 
ported by “substantial” evidence; and 
have required the one attacking it to 
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show by “clear and satisfactory” evi- 
dence that it is not supported by sub- 
stantial evidence; and that whether 
there is any “substantial” or “clear 
and satisfactory” evidence presents a 
question of law to be determined by 
the “judicial mind” as in any civil 
case, and not by a jury of laymen. In 
view of the fact that such has been the 
consistent and uniform procedure 
adopted by the appellate courts of this 
state for almost a half century, we 
cannot follow the contention of the 
gas company that the Supreme Court 
intended that this court should affirm 
the judgment of the district court up- 
on the jury’s general finding herein 
that the rate was “unreasonable and 
unjust.” 

Briefly, we construe the opinion of 
the Supreme Court as holding that in 
this statutory action to review and en- 
force the order of the Commission 
prescribing the 32-cent rate for gas 
supplied by the gas company to its 
allied distributing companies at the 
city gates of Texas cities and towns, 
which rate order was made upon con- 
sideration by the Commission of the 
gas company’s properties in both Tex- 
as and Oklahoma as an integrated 
system, the gas company was entitled 
to have the sufficiency of its evidence 
judged by the criterion used by the 
Commission ; and that the trial court’s 
judgment based upon the jury’s find- 
ing upon the same criterion that the 
rate was confiscatory could not be set 
aside by this court upon the “unten- 
able” and “alternative” ground and 
ruling as to the necessity of the gas 
company’s making a proper segrega- 
tion of its interstate and intrastate 
properties and operations. That the 
Supreme Court did not itself deter- 
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mine from the over-all evidence the 
legal question of whether the gas com- 
pany had shown by “clear and satis- 
factory evidence” that the rate order 
was not based upon substantial evi- 
dence, or that the rate prescribed 
would not afford the gas company a 
reasonable return on the fair value of 
its Texas and Oklahoma properties 
used in the Texas public service; and 
that having held that this court did 
not consider, weigh, nor give any ef- 
fect whatever to the over-all evidence, 
then this court is now entitled and 
required to do so, and to determine 
the case according as such review of 
the over-all evidence and law and jus- 
tice may require. Any other conclu- 
sion would deprive this court of its 
final jurisdiction to determine all 
questions of fact raised on the appeal 
as it is required to do under the Texas 
Constitution, Vernon’s Ann. Stats. 
(Art. 5, § 6), which defines the juris- 
diction of the courts of civil appeals, 
and provides, “that the decision of 
said courts shall be conclusive on all 
questions of fact brought before them 
on appeal or error.” 

Having on the former hearing de- 
termined that no jury question arose 
under the facts when viewed in the 
light of the established scope of a ju- 
dicial review of the legislative rate 
order of the Commission, the court 
did not discuss nor determine the pro- 
cedural or practice errors asserted, 
which would have required that the 
cause be reversed and remanded. Not 
having jurisdiction of these questions, 
the Supreme Court did not determine 
them ; and of course has not deprived 
this court of its jurisdiction to now 
do so. And while this court has again 
reached the conclusion that when 
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viewed in the light of the over-all or 
unsegregated basis and evidence the 
legislative rate order is valid as a mat- 
ter of law as against the attacks made 
upon it, it is thought proper to first 
point out the procedural or practice 
errors. This is not done for the pur- 
pose of now reversing and remanding 
the cause, but in order that the su- 
preme court of Texas or the Supreme 
Court of the United States might have 
the views of this court on the entire 
case, should either be again called up- 
on to review the decision of this 
court; and in order that either may 
accordingly direct final disposition of 
this long drawn out litigation. 
[5,6] The trial court erroneously 
excluded the record of the proceed- 
ings before the Commission upon 
which it based its rate order. Such 
record consists of a transcript of 11,- 
232 pages containing all of the testi- 
mony taken before the Commission 
relating to the over-all or unsegregat- 
ed basis of operation in both Texas 
and Oklahoma, and to every element 
of a proper rate structure—rate base, 
expenses, revenues, depreciations, and 
rate of return. Since the rate order 
was attacked by both pleadings and 
evidence as being unreasonable, un- 
just, and confiscatory because not sup- 
ported by substantial evidence, the 
most plausible and proper way to re- 
fute such an attack was to introduce 
the record of the evidence given on 
the hearing before the Commission. 
Shupee v. Railroad Commission 
(1934) 123 Tex. 521, 73 S. W. (2d) 
505, affirmed (Tex. Civ. App. 1933) 
57 S. W. (2d) 295; Railroad Com- 
mission v. Galveston Chamber of 
Commerce (1912) 105 Tex. 101, 145 
S. W. 573; Railroad Commission v. 
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Rau (Tex. Civ. App. 1931) 45 S. W. 
(2d) 413; Railroad Commission v. 
Lamb (Tex. Civ. App. 1935) 81 S. 
W. (2d) 161; Humble Oil & Refin- 
ing Co. v. Railroad Commission 
(Tex. Civ. App. 1936) 99 S. W. 
(2d) 401; Railroad Commission v. 
Uvalde Construction Co. (Tex. Civ. 
App. 1932) P.U.R.1933A, 429, 49 
S. W. (2d) 1113, writ refused ; Hum- 
ble Oil & Refining Co. v. Railroad 
Commission (Tex. Civ. App. 1936) 
94 S. W. (2d) 1197, writ refused; 
Humble Oil & Refining Co. v. Rail- 
road Commission (Tex. Civ. App. 
1937) 112 S. W. (2d) 222, 226, writ 
dismissed. This rule does not pre- 
clude the introduction of additional 
evidence pertinent to the issue in the 
court proceeding in the exercise of the 
independent jurisdiction of the court 
in the premises. Such is the proce- 
dure sanctioned in the recent case of 
United Gas Pub. Service Co. v. Tex- 
as, supra, wherein the entire record 
of the proceedings before the Com- 
mission was introduced in the court 
proceeding and was considered along 
with additional evidence in sustaining 
the rate order of the Commission as 
against the attack that it was unrea- 
sonable, unjust, and confiscatory be- 
cause not supported by sufficient or 
substantial evidence. See this court’s 
opinion in United Gas Pub. Service 
Co. v. State (Tex. Civ. App. 1935) 
13 P.U.R.(N.S.) 86, 89 S. W. 
(2d) 1094. See also the case of St. 
Joseph Stock Yards Co. v. Unit- 
ed States (1936) 298 U. S. 38, 80 
L. ed. 1033, 14 P.U.R.(N.S.) 397, 
56 S. Ct. 720, 726, wherein the only 
evidence before the courts was the 
record of the evidence presented at 
the legislative agency’s hearing and 
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its findings ; and in sustaining the rate 
order the Supreme Court say: “But 
this judicial duty to exercise an in- 
dependent judgment does not require 
or justify disregard of the weight 
which may properly attach to find- 
ings upon hearing and evidence. On 
the contrary, the judicial duty is per- 
formed in the light of the proceed- 
ings already had and may be greatly 
facilitated by the assembling and anal- 
ysis of the facts in the course of the 
legislative determination. Judicial 
judgment may be none the less ap- 
propriately independent because in- 
formed and aided by the sifting pro- 
cedure of an expert legislative agen- 


”? 


cy. 

And in the case of United States 
v. Idaho (1936) 298 U. S. 105, 80 
L. ed. 1070, 56 S. Ct. 690, 691, where- 
in “the record made before the Com- 
mission was introduced in evidence; 
also some testimony ‘which merely 
amplified evidence already in the rec- 
ord,’” the court held that “although 
it would have been better practice to 
have introduced all revelant evidence 
before the Commission, as appellee’s 
counsel concede, the court did not err 
in admitting the additional testimony” 
which related to the mixed question 
of law and fact as to whether the 
trackage was a spur, and as to which 
Congress had not left final determina- 
tion to the legislative or administra- 
tive agency. 

The Commission made its rate or- 
der and then carefully prepared find- 
ings of fact, which ably and expertly 
assembled, analyzed, and sifted all of 
the testimony before the Commission, 
referring to the pages of such tran- 
script of the testimony from which the 
findings were taken. The gas com- 
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pany itself introduced these findings 
by the Commission, and then attempt- 
ed to tear them down by introducing 
the elaborate calculations, estimates, 
and comparisons of its experts relat- 
ing to the rate structure from the 
over-all or unsegregated basis; but 
which were the same, or in substance, 
effect, and result the same as were 
used and made by these experts on the 
hearing before the Commission. But 
when the record of the evidence be- 
fore the Commission, and from which 
its findings were made and upon which 
the rate order was based, was of- 
fered in rebuttal after the gas com- 
pany had rested, the gas company ob- 
jected, and the record of the testi- 
mony before the Commission was ex- 
cluded. Thus the gas company was 
allowed to offer evidence attempting 
to tear down the findings of the Com- 
mission ; and the Commission was de- 
nied the right to refute the attack by 
the very evidence upon which it based 
its rate order; and under the rules 
above stated this was clearly error. 
And if any jury question were pre- 
sented, then the jury was deprived of 
this complete transcript of the evi- 
dence adduced before the Commis- 
sion bearing upon the only issue sub- 
mitted to them. The record of the 
evidence before the Commission has 
been brought to this court by a proper 
bill of exception. 


If any jury question were present- 
ed, then the trial court erred in its 
definition of the term “used and use- 
ful” in its charge to the jury, which 


reads: “By the term ‘used and use- 
ful’ is meant the property of the de- 
fendant actually being used by the de- 
fendant in the production, transporta- 
tion, sale, and delivery of natural gas 
29 P.U.R.(N.S.) 


to its customers; and also such prop- 
erty as has been acquired by the de- 
fendant in good faith and held for use 
in the reasonably near future in order 
to enable it to supply and furnish ade- 
quate and uninterrupted gas service.” 

[7] Under this definition of the 
term “used and useful” the jury, if 
not absolutely required to do so, were 
necessarily permitted to take into con- 
sideration in arriving at its rate base 
the book costs of gas leaseholds in the 
Petrolia Field, aggregating $687,- 
781.15, for which the Commission 
refused to allow anything, except sal- 
vage value, because as pointed out in 
its findings of fact introduced by the 
gas company, the expenses of its op- 
eration substantially exceeded the val- 
ue of the gas recovered when meas- 
ured by the fact that the gas company 
could purchase all the gas it could use 
in the open market at a much smaller 
outlay. The question of what prop- 
erty was used and useful was prima- 
rily for the Commission to determine, 
and since it determined the question 
upon amply sufficient and very sub- 
stantial evidence, as shown by its find- 
ings of fact in evidence, the issue 
should not have been submitted to the 
jury. 

The same is true of the gas com- 
pany’s claim to the book costs of its 
undeveloped gas leaseholds, aggregat- 
ing $893,291.18. The gas company’s 
developed and productive leaseholds 
were shown to be more than adequate 
for its gas needs for more than forty 
years to come. An adequate open 
market supply of cheap gas also ex- 
isted. Los Angeles Gas & E. Corp. 
v. California R. Commission, 289 U. 
S. 287, 77 L. ed. 1180, P.U.R.1933C, 
229, 53 S. Ct. 637; Logan Gas Co. 
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v. Public Utilities | Commission 
(1929) 121 Ohio St. 507, P.U.R. 
1930B, 246, 169 N. E. 575. 

The charge also authorized and nec- 
essarily directed the jury that in de- 
termining its own rate base to take 
into consideration the highly specula- 
tive valuation of $7,436,650 placed by 
the gas company upon its developed 
and productive leaseholds; and in any 
event the charge effectively closed the 
door to the Commission’s more sim- 
ple and direct method of handling 
production costs and properties by 
allowing the full value of the gas at 
the wellhead at the current market 
price on an annual or current basis, 
which was shown to be a proper meth- 
od of determining such matters. 


[8] The trial court also erred in 
permitting the gas company’s witness, 
Ed. C. Connor, to testify in effect that 
he knew what percentage rate of re- 
turn the Railroad Commission had al- 
ways fixed for gas utilities; and that 
it had never fixed a rate of less than 
7 per cent. This evidence was pri- 
marily intended to bear upon the ques- 
tion of the reasonableness or justness 
of the rate as to whether 6 per cent 
would afford a reasonable return. 
The witness made no comparable 
basis between the rate fixed in this 
case and those which had been fixed 
for other similar gas utilities. So far 
as the record shows, this was the first 
pipe line gate rate case the Commis- 
sion of Texas ever had up to that time. 
And while the record shows that the 
Commission has in some instances al- 
lowed a slightly higher rate of return 
to distributing companies, such dif- 
ference in allowance has reasonable 
factual basis. In this situation, the 
testimony of the expert that the Com- 
[18] 
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mission had never allowed less than 7 
per cent—no factual basis showing 
any other gas utility of a similar na- 
ture had ever been allowed 7 per cent 
on a comparable basis with this gas 
company—was clearly objectionable. 

[9] The trial court erred in refus- 
ing to exclude upon objection of the 
Commission Volumes 7 and 8 of Ex- 
hibit 28, presented by the gas com- 
pany’s expert Connor, because, in ad- 
dition to estimates, calculations, and 
comparisons which may have been 
proper, they contained the written ar- 
guments and self-serving and hearsay 
declarations of the expert in support 
thereof. Such written arguments, 
hypotheses, and authorities cited by 
the expert witness in attempting to 
sustain his elaborate calculations were 
improper, and were no more admissi- 
ble than if a lawyer in the case had 
written his argument and submitted 
it to the jury. Dallas R. & Terminal 
Co. v. Curtis (Tex. Civ. App. 1932) 
53S. W. (2d) 85;22C. J. 199. This 
same holding is made with respect to 
Exhibit No. 42 by the same witness 
Connor ; and to Exhibits Nos. 4 to 14 
both inclusive, by witness Hulcy. 

Exhibit No. 32 by Steinberger 
should have been excluded because it 
included in the rate base the undevel- 
oped gas leaseholds valued at $893,- 
291.18, which as above held was not 
used nor useful in the properties ded- 
icated to the public service. 

[10] Certain improper and preju- 
dicial argument to the jury by coun- 
sel for the gas company with respect 
to who brought this suit, or was re- 
sponsible for it; and that a witness 
for the Commission and the two as- 
sistant attorneys general who repre- 
sented the Commission were respon- 
29 P.U.R.(N.S.) 
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sible for the suit and for the jury’s 
being “cooped up” during the long, 
dry, hot summer months, when they 
wanted to be away, should not have 
been permitted. We pretermit further 
discussion, because if another jury 
trial should be had such argument will 
no doubt not be made nor permitted to 
be made. 

But having again reached the con- 
clusion that the over-all evidence sub- 
stantially sustains the rate order 
against the attack made upon it, we 
pass to a consideration of the ques- 
tion, which is the only question left 
in the case, all other questions of in- 
terstate commerce and constitutional 
law having been heretofore deter- 
mined by both this court and the Su- 
preme Court. See (1935) 11 P.U.R. 


(N.S.) 283, 86 S. W. (2d) 484, 506, 
and (1938) 304 U. S. 224, 82 L. ed. 
1304, 24 P.U.R.(N.S.) 119, 58 S. 


Ct. 883. 


[11] The specific attack made up- 
on the rate order is that it is unrea- 
sonable, unjust, and confiscatory be- 
cause too low to afford the gas com- 
pany a reasonable return on the fair 
value of its properties, situated in both 
Texas and Oklahoma, and used in the 
Texas public service. In adjudicating 
this question, the scope of the judi- 
cial review is to determine whether 
the rate order is based upon “substan- 
tial evidence,” the burden being placed 
by statute (Art. 6059) on the gas 
company to show by “clear and sat- 
isfactory evidence” that the rate or- 
der is not based upon substantial evi- 
dence, or that the rate prescribed will 
not afford the gas company a reason- 
able return on the fair value of its 
properties used in the Texas public 
service; and the question presented is 
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one of law to be determined by the 
“judicial mind,” and not by a jury. 
In determining this scope of judicial 
review, our courts have been governed 
by two fundamental principles, which 
will be here pointed out. 


First. In the judicial review of a 
legislative rate order, or of any dis- 
cretionary administrative order, rule, 
regulation, or conclusion of the Com- 
mission, the courts have regarded the 
Commission as occupying the position 
of the trial court or jury with respect 
to findings of fact, and have accorded 
to such findings the same degree of 
verity as is accorded to the findings 
of a trial judge or jury in any civil 
case; and in consequence the courts 
have established the rule that the scope 
of the judicial review is to determine 
whether the rate order, rule, regula- 
tion, or conclusion of the Commission 
is based upon substantial evidence. In 
the case of State v. St. Louis S. W. 
R. Co. (Tex. Civ. App. 1913) 165 S. 
W. 491, 495, the court held: “The 
findings of fact found by the trial 
court as to reasonableness and public 
necessity were the reverse of those 
found by us. Ordinarily we would 
feel bound by the findings of fact by 
the trial court, unless it clearly ap- 
peared that such findings were wrong. 
In this case, however, we regard the 
Railroad Commission as occupying 
the place ordinarily occupied by a 
trial court. The duty devolved upon 
it primarily to ascertain the facts. 
The suit before the district court upon 
appellees’ answer was in the nature of 
an appeal from the findings of the 
Commission. The statute provides 
that in such suits the burden rests up- 
on the party complaining of the or- 
ders of the Commission to show, ‘by 
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clear and satisfactory evidence,’ that 
the orders complained of are unjust 
and unreasonable. Article 6658, R. 
S. 1911; Railroad Commission v. 
Galveston Chamber of Commerce 
(1912) 105 Tex. 101, 145 S. W. 573, 
580; Gulf, C. & S. F. R. Co. v. Rail- 
road Commission (1908) 102 Tex. 
338, 353, 113 S. W. 741, 116 S. W. 
795. The findings of fact by the 
Commission upon which its orders 
are based are to be taken as prima 
facie correct. Revisory power is 
@ lodged in the court, but ‘it was not 
intended that we (nor the trial court) 
should substitute our judgment for 
that of the Commission. Psi 


a =6In the case of Producers’ Refining 
7 Co. v. Missouri, K. & T. R. Co. (Tex. 
Com. App.) P.U.R.1929C, 622, 13 
S. W. (2d) 679, it is held: “The or- 
ders of the Railroad Commission are 
i to be likened to the judgments of 


While the Commission is not 
a part of our judiciary system, never- 
i theless its duties are quasi judicial, 
and its functions, in many respects, 
j are those of a court. Aransas Har- 
| bor Terminal R. Co. v. Taber (Tex. 
i Com. App. 1921) 235 S. W. 841; 
| Railroad Commission v. San Antonio 
| Compress Co. (Tex. Civ. App. 1924) 
j P.U.R.1925A, 260, 264 S. W. 214, 
7 writ refused; Missouri, K. & T. R. 
} Co. v. State (Tex. Civ. App. 1925) 
| 275 S. W. 673. Whether it be treat- 
] ed as a tribunal of general or limited 
j jurisdiction, the sanctity of its orders 
1 is the same. It is the one tri- 
} bunal with power to make rates af- 
} fecting common carriers. When it 
i establishes a rate, it necessarily finds 
that such rate is neither unreasonable 
nor discriminatory. The order, there- 
fore, is not in violation of, but in ex- 
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act keeping with, the requirements of 
the Constitution and statute.” 


And in the recent case of Humble 
Oil & Refining Co. v. Railroad Com- 
mission (Tex. Civ. App. 1937) 112 
S. W. (2d) 222, 226, writ dismissed, 
the court held: “It is a familiar rule 
of law that a jury’s finding of fact is 
not reviewable in a direct proceeding 
on appeal, unless it is unsupported by 
evidence. The same is true of orders 
and findings of fact by a regulatory 
Board or Commission. The decision 
of such a Board has at least as high 
standing in regard to finality as a ver- 
dict or finding of a jury. Texas 
Juris. Vol. 3, p. 1088 et seq. Such has 
been the uniform holding of our 
courts with reference to valuations 
found by tax and equalization boards; 
to orders, rules, and regulations made 
by the state superintendent of public 
schools; with regard to the granting 
or refusing of a permit of convenience 
and necessity to operate busses and 
trucks; and with regard to the rates 
of railroad companies and public util- 
ity companies. Duck v. Peeler 
(1889) 74 Tex. 268, 11 S. W. 1111; 
Shupee v. Railroad Commission 
(1934) 123 Tex. 521, 73 S. W. (2d) 
505, affirmed (Tex. Civ. App. 1933) 
57 S. W. (2d) 295; Texas & P. Mo- 
tor Transp. Co. v. Railroad Commis- 
sion (1934) 124 Tex. 126, 73 S. W. 
(2d) 509, affirmed Railroad Com- 
mission v. Winkle (Tex. Civ. App. 
1933) 57 S. W. (2d) 287; State v. 
Lone Star Gas Co. (Tex. Civ. App. 
1935) 11 P.U.R.(N.S.) 283, 86 S. 
W. (2d) 484; Railroad Commission 
v. Lamb (Tex. Civ. App. 1935) 81 
S. W. (2d) 161; Producers’ Refining 
Co. v. Missouri, K. & T. R. Co. (su- 
pra).” 

29 P.U.R.(N.S.) 
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Where the rate order is attacked 
upon the ground that it is unreason- 
able and unjust and confiscatory be- 
cause not based upon substantial evi- 
dence, as in the instant case, and the 
Commission is regarded as occupying 
the position of the trial court or jury 
with respect to findings of fact upon 
which the rate order is based, then 
the rule on the statutory appeal to the 
court is that the trial judge shall ad- 
mit and review the record of the facts 
before the Commission, or its find- 
ings of fact, and such additional facts 
as might aid in determining whether 
the rate order is based upon substan- 
tial evidence, and the trial judge shall 
determine this purely legal question 
as in any civil case and in the light of 
the burden and quantum of proof 
placed by the statute upon the party 
complaining to show by “clear and 
satisfactory evidence” that the rate 
order is not based upon substantial 
evidence, or that the rate prescribed 
will not afford a reasonable return on 
the fair value of the property used in 
the public service. The rule is one of 
easy application and meets every test 
of due process and equal protection of 
laws. Under it the court on appeal 
simply admits and reviews the record 
of the evidence before the Commis- 
sion, or its findings of fact, and is left 
free, if it thinks proper in the exercise 
of its independent judicial judgment, 
to admit additional evidence pertinent 
to the issue of whether the rate order 
is based upon substantial evidence, al- 
though recent decisions indicate that 
the power of admitting additional evi- 
dence should be used sparingly. St. 
Joseph Stock Yards Co. v. United 
States (1936) 298 U. S. 38, 80 L. 
ed. 1033, 14 P.U.R.(N.S.) 397, 56 
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S. Ct. 720; United States v. Idaho 
(1936) 298 U.S. 105, 80 L. ed. 1070, 
56 S. Ct. 690; Baltimore & O. R. Co. 
v. United States (1936) 298 U. S. 
349, 80 L. ed. 1209, 56 S. Ct. 797, 
Compare Acker v. United States 
(1936) 298 U. S. 426, 80 L. ed. 1257, 
56 S. Ct. 824. The rule stated is sub- 
stantially, if not precisely, the rule 
that has been actually applied by our 
courts in reviewing legislative and ad- 
ministrative action of the Commission. 
We find no case reviewing a legisla- 
tive rate order that was submitted to 
the jury in any form, and no case re- 
viewing the administrative action of 
the Commission where final determi- 
nation was predicated upon a jury 
finding. These two gas rate cases 
were the first to have ever been sub- 
mitted to a jury, and each was sub- 
mitted on a general charge and a spec- 
ial issue, which method has been uni- 
formly condemned in our practice. 
Grasso v. Cannon Ball Motor Freight 
Lines (1935) 125 Tex. 154, 81S. W. 
(2d) 482; Art. 2190, Vernon’s Civ. 
Stats. and Supp., and cases cited in 
footnote 20. And in sustaining the 
validity of the gas rate prescribed in 
said cases this court specifically point- 
ed out that under the scope of judi- 
cial review of rate making by the 
Commission adopted in this state, the 
jury’s finding was not necessary nor 
material, because the question pre- 
sented was one of law to be deter- 
mined by the “judicial mind” as in 
any civil case. That is, in any civil 
case where the findings of fact by the 
trial court or jury, and upon which 
the judgment is based, are attacked as 
not being supported by “any evi- 
dence,” or by “any substantial evi- 
dence,” or, if the burden and quan- 
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tum of proof require, by “clear and 
satisfactory evidence,” the question 
presented to the appellate court is one 
of law for the court to determine ; and 
the power of all appellate courts to 
reverse the findings of fact of the 
trial judge or jury on these grounds 


is universally recognized. And the 
Constitution, the statutes, and the de- 
cisions of this state fully establish the 
power and authority of the courts of 
civil appeals to review the evidence 
and to reverse the findings of fact of 
the trial judge or jury upon the 
grounds that same are not based upon 
“any or sufficient evidence,” or upon 
“substantial evidence,” or upon “clear 
and satisfactory evidence,” as the bur- 
den and quantum of proof may re- 
quire; and to then render such judg- 
ment as the trial court should have 
rendered under the evidence. Article 
5, § 6, Constitution Vernon’s Ann. 
St.; Art. 1856, R. S. 1925; Owens v. 
Tedford (1925) 114 Tex. 390, 269 
S. W. 418; Electric Express & Bag- 
gage Co. v. Ablon (1920) 110 Tex. 
235, 218 S. W. 1030; Choate v. San 
Antonio & A. P. R. Co. (1898) 91 
Tex. 406, 44 S. W. 69; Holman v. 
Holman (Tex. Com. App. 1926) 288 
S. W. 413; Gray v. Kaliski (Tex. 
Com. App. 1932) 45 S. W. (2d) 157; 
Westerly Supply Corp. v. State (Tex. 
Civ. App. 1935) 89 S. W. (2d) 244. 
And see particularly the following 
cases which hold that whether there 
is clear and satisfactory evidence is 
a question of law to be determined by 
the courts, and not by a jury: Rail- 
road Commission v. Galveston Cham- 
ber of Commerce, supra; Shupee v. 
Railroad Commission, supra, affirm- 
ing 57 S. W. (2d) 295, supra; Rein- 
hardt v. Nehring (Tex. Com. App. 
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1927) 291 S. W. 873; Carl v. Sette- 
gast (Tex. Com. App. 1922) 237 S. 
W. 238; Briscoe v. Bright’s Adm’r. 
(Tex. Com. App. 1921) 231 S. W. 
1082, wherein it is held that in treat- 
ing the question of the sufficiency of 
the evidence to clearly and satisfacto- 
rily establish the findings upon which 
the judgment is based as one of law, 
only, the evidence must be viewed 
most strongly in support of the judg- 
ment of the trial court. And since the 
Commission is regarded as occupying 
the position of the trial court with 
respect to its findings of fact upon 
which the rate order is based, then on 
appeal to the courts the evidence must 
be viewed most strongly in favor of 
the rate order. 

The rule of regarding the Commis- 
sion as occupying the position of the 
trial court or jury with respect to the 
findings of fact upon which the rate 
order is based is not only one of easy 
application and reasonable, but, as ap- 
plied to the instant case, any other 
rule would lead to utmost absurdity 
with regard to the hearing before the 
Commission and the enormous ex- 
pense necessary to such hearing. A 
statement from the Commission’s 
original brief herein suffices to illu- 
strate the point: “After due notice, 
a hearing extending over a period of 
eight months was held. Over 11,000 
pages of testimony were taken. 
Countless exhibits were introduced. 
The company furnished the Commis- 
sion with a lengthy printed brief in 
support of its argument. Out of the 
mass of data, documents, and facts, 
experts passed upon what trained wit- 
nesses, experts, and engineers had tes- 
tified to. From this vast amount of 
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technical facts, a result was reached 
by men of experience. For this hear- 
ing alone the company paid out an 
amount aggregating $150,000 from 
the revenues derived from the rate- 
payers. The cost to the state was in 
excess of $75,000. Is this work to go 
for naught simply because of the pow- 
er to file a contest?” Manifestly such 
was not the intention of the legisla- 
ture because it declared that on the ap- 
peal to the court the rate order shall 
be regarded as presumptively valid, 
and that the one attacking it must 
show by “clear and satisfactory evi- 
dence” that it is invalid or unreason- 
able. Article 6059, which does not, 
as do some statutes, provide that the 
trial on the appeal to the court shall 
be de novo; but merely provides that 
“said action shall be tried 
and determined as other civil causes.” 
This difference is not regarded as be- 
ing of controlling materiality, because 
in construing this and similar stat- 
utes authorizing a court review of leg- 
islative and administrative action of 
the Commission, the courts have uni- 
formly held that they are intended and 
calculated to guard the Commission 
against any undue interference by the 
courts, and are intended to attribute 
a high degree of verity to the findings 
and conclusions of the Commission. 
Railroad Commission v. Galveston 
Chamber of Commerce, supra; Shu- 
pee v. Railroad Commission, supra, 
affirming 57 S. W. (2d) 295, supra. 
If such findings and conclusions of 
the Commission and the testimony up- 
on which they are based are excluded 
on the court hearing, how could a high 
degree of verity be given to them; and 
the legislature having so provided, it 
necessarily intended that such evi- 


dence, findings of fact, and conclu- 
sions of the Commission should be 
considered on the court review, be- 
cause it directed the court to attach 
great verity to them. 

Had the trial court properly applied 
the aforementioned rule in the instant 
case, it would have greatly reduced 
the amount of testimony taken in the 
trial court, and would have conserved 
much time and expense necessary to 
the trial, because the testimony before 
the Commission and the testimony 
before the trial court was in the main 
and ultimate results the same. The 
testimony before the Commission con- 
sisted principally of numerous and 
voluminous calculations and estimates 
of six experts, two for the Commis- 
sion and four for the gas company, and 
their explanations of the calculations 
and estimates. The Commission care- 


fully prepared its findings of fact 
based upon the mass of evidence be- 
fore it, interpreting the calculations 
and estimates of the experts; and by 
comparisons of their factual basis 
showed that the ones prepared by the 
Commission’s experts were better 


supported by the facts. These find- 
ings of fact by the Commission were 
introduced in the trial court by the gas 
company, and then 11,000 pages of 
testimony were taken, explaining the 
numerous calculations, estimates, and 
comparisons, aggregating more than 
20,000 pages, which were also intro- 
duced in evidence and which were pre- 
pared by the same experts who ap- 
peared before the Commission; and 
which calculations and estimates in ef- 
fect and ultimate results were the 
same and were based substantially up- 
on the same factual basis as were those 
presented to the Commission. One 
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illustration will suffice here. Before 
the Commission, the gas company es- 
timated reproduction cost new value 
of its over-all property used in the 
Texas public service at $73,927,635.- 
43, and its depreciated estimated val- 
ue at $70,156,465.73. In the trial 
court the same witnesses estimated re- 
production cost new value of said 
property at $73,983,405.37, and its 
depreciated value at $69,738,021.16. 
The book cost valuations before the 
Commission and the trial court were 
practically the same, or in substance, 
effect, and result the same. If the 
trial judge had admitted the testi- 
mony before the Commission, its find- 
ings of fact, and such additional evi- 
dence as was necessary to explain 
or correct them, much of the testi- 
mony and calculations and estimates 
before the trial court could have 
been excluded. Such procedure would 
not have deprived the parties of any 
evidence material to their case; and 
the “independent judicial duty” would 
have been “performed in the light 
of the proceedings already had” and 
would have been “greatly facilitat- 
ed by the assembly and analysis of 
the facts in the course of the legisla- 
tive determination,” because “judicial 
judgment may be none the less appro- 
priately independent because informed 
and aided by the sifting procedure of 
an expert legislative agency.” St. 
Joseph Stock Yards Co. v. United 
States (1936) 298 U. S. 38, 80 L. ed. 
1033, 14 P.U.R.(N.S.) 397, 404, 56 
S. Ct. 720. The record of more than 
40,000 pages, the aggregate of the tes- 
timony explaining the numerous elab- 
orate calculations and estimates, to- 
gether with such calculations and esti- 
mates, cannot be supported by any good 
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reason or right; and frankness com- 
pels the admission that this court has 
not read every word and line of the 
calculations and estimates, and it 
would be too great a strain upon cre- 
dulity to even assume that the jury in 
its less than three days deliberation 
on the case read every word and line 
of the more than 20,000 pages of esti- 
mates and calculations submitted to 
them. 

[12,13] Second. Rate making is 
essentially a legislative function, and 
public utility rates fixed by the Com- 
mission have the same force and ef- 
fect of statutes, and are subject to 
court review to the extent only as stat- 
utes of the same import are so sub- 
ject, with the additional statutory au- 
thority of the court to determine 
whether the rate is unjust and unrea- 
sonable, and the inherent power of the 
court to determine the constitutional 
question of confiscation. Missouri, K. 
& T. R. Co. v. Railroad Commis- 
sion (Tex. Civ. App. 1928) 3 S. W. 
(2d) 489, affirmed, Producers’ Refin- 
ing Co. v. Missouri, K. & T. R. Co. 
(Tex. Com. App.) P.U.R.1929C, 622, 
13 S. W. (2d) 679, 680. Rates fixed 
by the Commission are presumed to 
be valid, reasonable, and just until de- 
clared otherwise by a court of compe- 
tent jurisdiction. Railroad Commis- 
sion v. Uvalde Construction Co. (Tex. 
Civ. App. 1932) P.U.R.1933A, 429, 
49 S. W. (2d) 1113. In order to 
overcome this presumption in favor of 
the validity of the rate on the consti- 
tutional ground of confiscation, the 
burden of proof rests heavily upon the 
complaining party. Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 U. S. 290, 78 L. 
ed. 1267, 3 P.U.R.(N.S.) 279, 54 S. 
29 P.U.R.(N.S.) 
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Ct. 647. In order to set aside the rate 
as being unjust and unreasonable, the 
statute (Art. 6059) requires the com- 
plaining party to show “by clear and 
satisfactory evidence that” such rate 
is “unreasonable and unjust.” The 
party attacking a rate as being unrea- 
sonable and unjust must allege facts 
which, if proved, would show the rate 
to be unjust and unreasonable as a 
matter of law, and to prove by clear 
and satisfactory evidence ‘which 
leaves no reasonable doubt in the ju- 
dicial mind that the rate or rule is un- 
just and unreasonable.” Railroad 
Commission v. Galveston Chamber of 
Commerce (1912) 105 Tex. 101, 145 
S. W. 573, 580; Railroad Commission 
v. Weld & Neville (1903) 96 Tex. 
394, 409, 73 S. W. 529. In advance 
of any actual tests of the practical re- 
sult of the new rate, the court on ap- 
peal will not disturb the rate where it 
is based upon conflicting evidence as 
to valuations of property or as to any 
other item used as a basis for the cal- 
culation of the rate, because to do so 
would merely substitute the findings 
of the court or jury upon conflicting 
evidence for that of the Commission, 
and would therefore permit the court 
to exercise the legislative function of 
rate making. Newton v. Consolidat- 
ed Gas Co. 258 U. S. 165, 66 L. ed. 
538, 547, P.U.R.1922B, 752, 42 S. 
Ct. 264. Not only are rates presump- 
tively valid because the statute makes 
them so; but being legislative or off- 
cial determinations they are so with- 
out a statute. Railroad Commission 
v. Magnolia Petroleum Co. (1937) 

130 Tex. 484, 109 S. W. (2d) 

967. 


Upon consideration of the afore- 
mentioned principles governing the 
29 P.U.R.(N.S.) 


scope of a judicial review of legisla- 
tive or administrative action of the 
Commission or other governmental 
administrative agencies, the rule has 
been announced so repeatedly by the 
Texas courts that it has become an 
axiomatic principle of law that the 
Commission is the agency of the state 
with respect to the legislative or ad- 
ministrative power and authority vest- 
ed in it, and that the courts have no 
power or authority to disturb any con- 
clusion made by it within its delegated 
power and authority, when based up- 
on substantial evidence. If a particu- 
lar determination of the Commission 
or other agency is based upon substan- 
tial evidence, it is manifestly neither 
unreasonable, unjust, nor confiscatory, 
In so limiting the scope of judicial re- 
view of legislative or administrative 
action, the Texas courts have recog- 
nized and applied the doctrine of the 
separation of powers of government 
as provided for in both the state and 
the Federal Constitutions. They have 
also recognized that legislative or ad- 
ministrative action is usually placed in 
the hands of officials who are them- 
selves, or who are authorized to em- 
ploy persons of technical competence 
and specialized knowledge in their 
particular fields of governmental ac- 
tivity; and that review by nonexpert 
judges or juries of the technical fact 
determination involved in large areas 
of modern administration, even where 
private interests are concerned, would 
be neither desirable nor possible; and 
have frankly recognized that from a 
purely functional standpoint, courts 
are ill equipped to exercise legislative 
or administrative policies, and there- 
fore do not attempt to make legislative 
or administrative determination, but 
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merely review legislative or adminis- 
trative determination to require rea- 
sonableness of the determination 
made by the Commission or adminis- 
trative body, and to prevent determi- 
nation not authorized by statutory or 
constitutional law, and to require that 
the legislative or administrative deter- 
mination be based upon substantial 
evidence. A cursory review of the 
legion of Texas cases reviewing such 
legislative or administrative determi- 
nation reveals the fact that such judi- 
cial review has done its full part in 
reversing invalid, arbitrary, and un- 
reasonable action of the Commission, 
or other administrative bodies. The 


instant case is a concerte illustration 
of the fact that it is neither possible 
nor desirable for the courts to extend 
review of legislative or administrative 
determination beyond requiring that 
it shall be based upon substantial evi- 


dence. Practically all of the evidence 
establishing the utility rate necessarily 
came from expert engineers and ac- 
countants, which required expert 
knowledge or experience not required 
of the nonexpert judge or jury. The 
expert evidence given was then an- 
alyzed by the experts to determine 
the basic facts upon which final deter- 
mination rested. The Commission af- 
forded a full hearing, which extended 
over a period of more than seven 
months. The courts have now had 
the rate order for review approximate- 
ly six years, and final adjudication is 
still in the future; and no court has 
under its established rules of procedure 
unduly delayed action in the case. In 
the meantime the courts have enjoined 
the Commission from the enforcement 
of its rate order. And it is in the light 
of this established scope of judicial 
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review that this court has again con- 
cluded that the rate order is valid be- 
cause based upon substantial evidence, 
that is, the over-all or unsegregated 
basis and evidence; and we pass to a 
consideration of it. 


Our findings of fact and conclusion 
that the rate order is based upon sub- 
stantial evidence and that the gas com- 
pany did not show by clear and satis- 
factory evidence that it was not based 
upon substantial evidence, are predi- 
cated on the findings of fact of the 
Commission introduced in the trial 
court by the gas company; the gas 
company’s testimony, estimates, and 
calculations adduced in the trial court; 
and the testimony, estimates, and cal- 
culations adduced by the Commission 
in the trial court. We do not predi- 
cate our findings and conclusion on 
the record of the testimony before the 
Commission, which was erroneously 
excluded by the trial court; although, 
with the exception of a few correc- 
tions, adjustments, and additional cal- 
culations, it is the same, or in sub- 
stance, effect, and ultimate calculations 
and results the same as the testimony, 
estimates, and calculations given par- 
ticularly by the gas company’s experts 
in the trial court. We have also con- 
sidered the estimates and calculations 
shown by witness Connor’s Volumes 
7 and 8 of Exhibits 28 and 42, and 
witness Hulcy’s Exhibits Nos. 4 to 
14, both inclusive, eliminating there- 
from the written arguments, hypothe- 
ses, and authorities cited to sustain 
them, which we held improper to sub- 
mit to a jury, if a jury question were 
involved. 

The voluminous statement of facts 
and the multitude of estimates and cal- 
culations presented in the record ren- 
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der impossible any attempt to discuss 
them in detail. We must, therefore, 
be content with a statement of the con- 
trolling ultimate facts, and which, 
from our consideration of the entire 
record, show the principal differences 
between the parties, and show the rate 
order to be based upon substantial evi- 
dence. 

Hearing before Commission. The 
Commission’s findings of fact repre- 
sent a splended piece of work fairly 
and expertly done. No complaint is 
made and none could be made that the 
gas company was not afforded a full 
and fair hearing before the Commis- 
sion. Thousands of pages of testi- 
mony were taken and voluminous es- 
timates and calculations made by the 
Commission’s and the gas company’s 
experts were introduced before the 
Commission. These estimates and cal- 
culations were then submitted to and 
time given the experts of both parties 
for examination, analysis, and criti- 
cism. And then with the aid of its ex- 
perts, the Commission by its findings 
of fact assembled, analyzed, and sift- 
ed the testimony, estimates, and cal- 
culations before it. The facts thus 
found by the Commission are based 
largely upon the actual history and 
experience of the gas company’s busi- 
ness, the book costs, and the reproduc- 
tion new costs of its entire properties, 
situated both in Texas and Oklahoma, 
and used in the Texas public service; 
rather than upon the hypothetical 
business and the highly speculative in- 
tangible valuations sought to be con- 
structed and established by the gas 
company’s employed experts. 

[14] The year 1931 was selected 
by the Commission as a basis of cal- 
culation to determine whether the rate 
29 P.U.R.(N.S.) 
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prescribed would earn a reasonable re- 
turn on the fair value of the proper- 
ties used in the public service. The 
rate was then tested by the detailed 
statements of the revenues, expenses, 
the book costs as taken from the rec- 
ords of the gas company for the years 
1927-1932, both inclusive, and also 
reproduction new costs for the year 
1931. The Commission also had be- 
fore it the same character of state- 
ments for the year ending April 30, 
1933. No comparable tests were 
made by the gas company. It present- 
ed such statements for only the calen- 
dar years 1931 and 1932, and the over- 
lapping year ending April 30, 1933. 
The first three years, 1927-1929, as 
used by the Commission, were admit- 
ted to be prosperous years, and the last 
three years used by the Commission 
were lean years, due to the general de- 
pression prevailing everywhere, and 
including the year 1933, which was 
shown to be the warmest year in the 
history of the gas company’s business, 
although business conditions were bet- 
ter. Thus by shortening the period of 
operations, and in failing to make 
temperature adjustments, the gas com- 
pany was able to show a much lower 
rate of return than it enjoyed for the 
longer 6-year and overlapping year 
1933 period employed by the Commis- 
sion. The longer period employed by 
the Commission was manifestly the 
fairer and more reasonable test period. 
United Gas Pub. Service Co. v. Tex- 
as (1938) 303 U. S. 123, 82 L. ed. 
702, 22 P.U.R.(N.S.) 113, 58 S. Ct. 
483, Id. (Tex. Civ. App. 1935) 13 
P.U.R.(N.S.) 86, 89 S. W. (2d) 
1094. Not having furnished state- 
ments covering a reasonable period of 
operation, the gas company did not 
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show by clear and satisfactory evidence 
that the rate was unreasonable, unjust, 
or confiscatory. It selected a 24-year 
period, which represented the lowest 
earnings of its entire history, due to 
the business depression prevailing ev- 
erywhere and to warm weather pre- 
vailing in the last year; and the evi- 
dence showed a definite up swing in 
business conditions for the year end- 
ing March 31, 1934, as presented in 
the trial court. And with respect to 
the right to make temperature adjust- 
ments see Los Angeles Gas & E. Corp. 
v. California R. Commission, 289 U. 
S. 287, 77 L. ed. 1180, P.U.R.1933C, 
229, 53 S. Ct. 637. These same dif- 
ferences as to test periods and tem- 
perature adjustments existed in the 
hearing of the trial court; however, 
each party extended statements down 
to March 31, 1934, in the trial court. 


Table I, hereto attached [table 
omitted], represents calculations of 
returns based on the Commission’s 
findings and the 32-cent gate rate. 

Table II, hereto attached [table 
omitted], represents the estimates and 
calculations used by the gas company 
before the Commission. The record 
of the testimony before the Commis- 
sion containing these estimates and 
calculations was excluded in the dis- 
trict court, on the objection of the gas 
company, and such record is before us 
by bill of exception. Such estimates 
and calculations are used here only for 
the purpose of comparing same with 
the testimony, estimates, and calcula- 
tions adduced by the gas company in 
the district court. 

Hearing before district court. Al- 
though our statutes and court decisions 
attribute a high degree of verity to 
the findings of fact by the Commis- 
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sion in matters of legislative ratemak- 
ing, the trial judge merely permitted 
the findings of fact of the Commission 
to be introduced in evidence, excluded 
the record or statements of facts on 
which they were based, and did not de- 
termine from them and the other evi- 
dence adduced the legal question of 
whether the rate order was based up- 
on substantial evidence; but submit- 
ted such findings by the Commission 
to the jury with instructions that “you 
may consider same for the purpose for 
which same were admitted in evidence, 
—that is, for the purpose of assisting 
you (if same does assist you) in de- 
termining whether the order (rate or- 
der ) is unreasonable and un- 
just to defendant, and for no other 
purpose.” Thousands of pages of 
testimony, estimates, and calculations 
by both parties were then adduced be- 
fore the district court. Under this 
instruction the jury was manifestly 
permitted to either consider or not 
consider the findings of fact by the 
Commission, notwithstanding the 
statutes and decisions attribute to 
them a high degree of verity, and re- 
quire that they be regarded as pre- 
sumptively valid unless shown by clear 
and satisfactory evidence to be unrea- 
sonable or invalid; and the jury was 
manifestly permitted, upon substan- 
tially the same evidence as was before 
the Commission, to substitute its own 
findings for those of the Commission. 
Table III, hereto attached [table 
omitted], represents the estimates and 
calculations used by the Commission 
in the district court. They are based 
upon the findings of fact of the Com- 
mission, and testimony, estimates, and 
calculations adduced by both parties 
in the district court. 
29 P.U.R.(N.S.) 
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Table IV, hereto attached [table 
omitted], represents the estimates and 
calculations adduced by the gas com- 
pany in the district court. 

These tables have been prepared as 
a basis of calculations to determine 
whether or not the rate prescribed by 
the Commission will afford a reason- 
able return on the value of the com- 
pany’s properties situated in both Tex- 
as and Oklahoma and used in the Tex- 
as public service. It may be here ob- 
served that the Commission based its 
calculations upon an undepreciated 
rate base while the company, by em- 
ploying the straight-line method in 
spreading depreciation on certain large 
items of property, involves the use of 
depreciated values, although it did not 
consistently use depreciated values in 
its calculations. 

The principal points of difference 
relate to: (1) rate base; (2) depre- 


ciation and depletion; and (3) oper- 


ating expenses. The only material 
difference with respect to operating 
revenues relates to temperature ad- 
justments and periods of calculations 
covered, A difference also arises with 
respect to what should be a reasonable 
rate of return. 


Rate Base 


[15] The Commission, in its de- 
termination of a rate base, found a re- 
production cost new value at December 
31, 1931, of $46,246,617.53 for all 
of the company’s gas properties and 
business in Texas and Oklahoma. 

The Commission also found the av- 
erage book costs of the properties in- 
clusive of the Petrolia field investment 
ranging from $29,517,879.08 in 
1927 to $46,745,646.84 in 1930. The 
book cost at December 31, 1931, was 
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shown by the company to be $47,776,- 
749.63. The Commission found the 
company’s investment in the Petrolia 
field (in the amount of $758,619.23) 
to be no longer useful, and properly 
excluded it from the rate base. The 
Commission in its findings of fact 
stated that “The present worth or fair 
value of the Petrolia field public sery- 
ice property is nil; and we have not, 
therefore, determined a reproduction 
cost new for leaseholds, gas wells, and 
field line equipment. We have includ- 
ed the full salvage value of all of the 
equipment in the Petrolia field as part 
of working capital. We cannot con- 
done an attempt to include worthless 
properties in an appraisal for the ap- 
parent purpose of increasing the rate 
base. The inclusion of these proper- 
ties was questioned in the hearing, the 
company failed to show any justifica- 
tion for continuing to operate this 
field at a loss.” The company in no 
way refuted in the trial court these 
findings by the Commission. This 
leaves a difference between the com- 
pany’s book cost of property used and 
useful and the Commission’s reproduc- 
tion cost new, of only $771,512.87. In 
discussing this difference, the Com- 
mission stated that, “Inasmuch as a 
large part of the properties were built 
during peak price periods (years 1928 
and 1929), and inasmuch as the rate 
base is ‘undepreciated,’ the compari- 
son is quite reasonable.” So far as 
actual structural costs are concerned, 
the company’s experts found that it 
would cost less to reproduce numer- 
ous items of property than the 
amounts claimed as “book costs.” 
These illustrations will suffice here: 
In the matter of compressor stations 
the company’s reproduction cost new at 
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December 31, 1931 (January 1, 1932), 
was $89,000 less than their “book 
costs” at the same date. There ap- 
pears a similar difference of $148,000 
in the item “General Office Building.” 
Other items could be cited. 

The company presented in the hear- 
ing before the Commission a repro- 
duction cost new rate base of $73,- 
927,635.43 as of December 31, 1931 
(January 1, 1932), (see Table II), 
and presented during the trial in the 
district court a corresponding figure 
(at January 1, 1933) of $73,983,405.- 
47 (see Table IV). Since the company’s 
figures as presented before the Com- 
mission and as submitted in the dis- 
trict court are almost identical and the 
Commission’s figures as found by it 
in its findings of fact and introduced 
without change in the district court, 
the evidence before the Commission 
may be adverted to for comparison 


purposes and as showing that the trial 
court had substantially the same evi- 
dence before it as was before the Com- 


mission. The rate base found by the 
Commission was at December 31, 1931. 
The record shows that effective Janu- 
ary 1, 1932, the Lone Star Gas Com- 
pany “acquired”’ from the Lone Star 
Gas Corporation the properties (prin- 
cipally production) of the Meridian 
Gas Company, all, or substantially all, 
of which were located in Oklahoma, at 
a “book cost” of $1,338,406.21. Also, 
as of October 1, 1932, the Lone Star 
Gas Company “acquired” certain oth- 
er properties (principally production) 
from the Southern Oil Production 
Company, located in West Texas. 
The book costs attributed to the ac- 
quisition of these properties was $966,- 
600.11. A careful examination of the 
record fails to reveal any necessity for 
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the acquisition of these properties or 
their usefulness to the company ; or in 
any event the evidence is not clear and 
satisfactory in that regard. Mr. Hul- 
cy, an official of the company, gave as 
reason for acquiring the Meridian 
properties (from the parent corpora- 
tion) that it was felt that they could 
be operated as a single unit as well as 
two units and that it was a logical 
transfer and consolidation of proper- 
ty. In 1931 the company purchased 
68.32 per cent of its gas requirement 
and in 1932, after the acquisition of 
these properties, it was still purchas- 
ing 68.27 per cent of its requirements. 
And the following statement clearly 
shows that the company made very 
little use of the production properties 
taken over during 1932: 

Total 
pur- 


chases 

M cu. ft. 
31,706,928 
29,275,765 
32,167,968 
29,589,173 
23,658,778 
22,660,358 
20,614,682 
21,183,253 


Pur- 
chases as 
per cent 
of sales 


82.42 
79.79 


Total 
sales 
M cu. ft. 

38,369,319 
36,692,761 
42,777,847 
40,916,774 
34,628,020 
33,191,917 
30,838,394 
31,874,619 


12 months 
ended 


12-31-27 
12-31-28 
12-31-29 
12-31-30 
12-31-31 
12-31-32 
12-31-33 
3-31-34 

The appraisal presented by the com- 
pany before the Commission does not 
contain either of these properties, and 
neither does the appraisal presented 
by the Commission’s experts. There 
is not sufficient evidence in the record 
to warrant their consideration for any 
purpose. However, the Commission 
did consider them in its 1932 rate base 
by including the pro rata cost of the 
Southern Oil and Production proper- 
ties which were acquired October 1, 
1932, and by setting up for the Mer- 
idian Gas Company “as a return on 
this property,” all of the gas produced 
from them during 1932 at a price 
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of 15 cents per thousand cubic feet, 
in addition to the actual production ex- 
pense incurred in connection with 
these properties during the year 1932. 
The amount thus allowed for the 
“purchase” of the gas produced from 
the Meridian properties was $70,- 
227.30, which is equal to a 6 per cent 
return upon $1,170,455. This was in 
addition to the allowance of the actual 
operating expenses incurred. Both of 
these properties are included at “book 
cost” in the “Commission’s”’ rate bas- 
es set out in Table III for December 
31, 1932, December 31, 1933, and 
March 31, 1934. 


In arriving at its reproduction cost 
new of $73,983,405.57 (see Table IV) 
as of January 1, 1933, as presented in 
the trial court, the company added to 
its valuation of its physical property 
the items of “Undistributed General 
Costs,” $9,241,074, “Preliminary and 
Organization,” $4,434,328, “Working 
Capital,” $1,701,600, and “Going Con- 
cern Value,” $7,792,888. The sum of 
these items is $23,169,890. Another 
item going to make up the $73,983,- 
405.57 is designated as “Final Engi- 
neering Records,” $765,690.35. This 
latter item, when added to the $23,- 
169,890 made a total of $23,935,- 
580.35. If we subtract this from the 
total, we have left $50,047,825.22, 
which is only $13,393.52 more than 
the book costs as claimed by the com- 
pany just the day before, December 
31, 1932. It should be noted that 
these book costs contain the follow- 
ing: Meridian Gas Company, $1,- 
338,406.21, Southern Oil Production 
Company, $966,600.11, and Petrolia 
field investment, $758,619.23, total- 
ing $3,063,625.55. If we subtract this 
$3,063,625.55 from the $50,047,- 
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825.22 shown above, we find $46,- 
984,199.67 which is surprisingly close 
to the Commission’s reproduction cost 
new of $46,246,617.53 at December 
31, 1931. 

The Commission included general 
overheads in the following amounts: 
“Administration and Legal Expense, 
Engineering and Supervision during 
Construction, $2,637,264.19,” “Taxes 
during Construction, $9,681.29,” “In- 
terest during Construction, $1,650,- 
467.52,” “Preliminary and Organiza- 
tion Expense, $231,555.30,” and 
“Working Capital, $1,488,369.91,” et 
seq., totaling $6,017,338.21. 
are the usual items taken into consid- 
eration in determining “Going Con- 
cern Value,” which will be later dis- 
cussed. 

In arriving at its figure of $2,637,- 
264.19 for “Administration and Le- 
gal Expense, Engineering and Super- 


mission applied 7 per cent to its repro- 
duction cost new of the physical prop- 
erties (including direct structural over- 
heads) exclusive of leaseholds, real 
estate, furniture, tools, and automo- 
tive equipment. This is 24 per cent 
more than the actual cost to the com- 
pany and about 54 per cent more than 


been charged to operating expenses as 
incurred. 


Taxes during Construction 


The company witness Connor ar- 
rived at a figure of $173,818 for “Tax- 
es during Construction.” The wit- 
ness Freese for the Commission ar- 
rived at a figure of $9,681.29, “based 
upon a liberal interpretation of the his- 
torical experience of the company.” 
That is, he took the actual amount of 
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taxes shown by the books to have been 
paid and multiplied the amount by two 
and arrived at the figure of $9,681.29. 
The Commission stated with regard 
to this item, ‘‘Now as a matter of fact 
Texas and Oklahoma political subdi- 
visions rarely tax any work of any 


description under construction, and in_ 


the exceptional case the tax is usually 
applied to materials only.” The com- 
pany did not show that they had paid 
any such amount of taxes as claimed. 


Interest during Construction 
The company claimed $4,975,933 


for “Interest during Construction.” 
| This represents the estimated cost of 
interest incurred from the date of the 
incorporation of the company until the 
property is put into operation—a pe- 
riod of three and one-half years. In 
7 connection with this item, the witness 
| Connor also assumed that 50 per cent 
j of the money required in the recon- 
j struction of the company’s properties 
} would be raised by the issuance of 
| first mortgage bonds, 25 per cent by 
] the issuance of preferred stock, and 
| the balance by the issuance of common 
stock. He further assumed an inter- 
est rate of 8 per cent. This assumed 
financial structure and interest rate is 
contrary to the history of the company, 
and finds no factual basis whatever in 
the actual experience of the company. 
It has no bonded indebtedness of any 
character, and the debts owed are to 
the holding company and are evi- 
denced by unsecured notes or open 
accounts. 

The Commission’s witness Freese 
used the actual construction periods 
as shown by the records of the com- 
pany and an interest rate of 6 per cent, 
the rate actually paid by the company. 
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Preliminary and Organization 
_ Expense 

The company witness Connor set 
up a claim of $4,474,272 for “Prelimi- 
nary and Organization,” of which 
$39,944 was transferred to ‘‘Produc- 
tion System Property,” and ‘“Prelimi- 
nary and Organization” was reduced 
accordingly. The preliminary devel- 
opment and organization period was 
assumed by the witness Connor to be 
a year and a half; and his estimate of 
nearly four and one-half millions of 
dollars is not based upon any facts re- 
lated in any way to the history of the 
company. The actual cost to the com- 
pany for “Preliminary and Organiza- 
tion” was less than $232,000. The 
Commission, in making its allowance 
of $231,555.30, said, “These expen- 
ses were computed on a wholesale re- 
production new basis and are some- 
what greater than were historically in- 
curred.” For these expenses the com- 
pany claimed nearly twenty times as 
much as it actually spent. 


Working Capital 
The company claimed $1,701,600 as 
its requirement for “Working Capi- 
tal.” The Commission found that 
$1,488,369.91 would be sufficient. 
Both the company and the Commis- 
sion computed the requirements on 
the primary basis of average operat- 
ing expenses for forty-five days. The 
difference between the parties is com- 
paratively small and arises principally 
from the difference in handling by 
them of such items as bank balances, 
work in progress and materials in 
stock held for new construction. 
Going Concern Value 
[16, 17] As preliminary, it may 
29 P.U.R.(N.S.) 
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be stated that in determining the “Go- 
ing Value” of the gas company’s prop- 
erty, it was appropriate for the Com- 
mission to take into consideration the 
fact that the property subject to the 
rate order was only a part of the larg- 
er integrated operating enterprise. 
Los Angeles Gas & E. Corp. v. Cali- 
fornia R. Commission, 289 U. S. 287, 
77 L. ed. 1180, P.U.R.1933C, 229, 
53 S. Ct. 637; Dayton Power & Light 
Co. v. Ohio Pub. Utilities Commis- 
sion (1934) 292 U. S. 290, 78 L. 
ed. 1267, 3 P.U.R.(N.S.) 279, 54 S. 
Ct. 647. We refer to our original 
opinion (11 P.U.R.(N.S.) 283, 86 S. 
W. (2d) 484, 490) for the facts show- 
ing the larger operating enterprise of 
which the appellee gas company is only 
a department. 

Suffice it to say here that the facts 
show that the Lone Star Gas Corpora- 
tion of Delaware, which had no per- 
mit to do business in Texas, was the 
owner, the absolute manager, and the 
alter ego of appellee gas company and 
all affiliated distributing corporations: 
which are Texas corporations, and 
which under the provisions of Arts. 
6051 and 6052 are required to submit 
themselves to the jurisdiction of the 
Commission and to keep in Texas 
books, accounts, and records required 
by the Commission. The Delaware 
holding corporation keeps only a 
“dummy” set of books, which are out 
of date, at the Dallas, Texas, central or 
general office; and it refused to per- 
mit an inspection of even the “‘dum- 
my” set of books, upon the ground, 
according to its officer Hulcy, that 
“the books and accounts of the Lone 
Star Gas Corporation are not an is- 
sue in this case at all and have nothing 
to do with it.” The holding corpora- 
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tion made no showing as to the “Go- 
ing Concern Value” of the properties 
of all corporations engaged in the sin- 
gle integrated enterprise, nor the pro 
rata going value of the appellee gas 
company’s property as a part of the 
larger single business enterprise. The 
gas company under the plan of opera- 
tion is entitled to its pro rata part of 
the going value of the entire enterprise. 
It is not an independent enterprise it- 
self. And since the Commission made 
a liberal allowance in the rate base of 
more than $6,000,000 for items which 
are usually considered in going con- 
cern value, the gas company cannot 
complain that its property is being 
confiscated because it was not allowed 
an extra item of $7,792,888 as going 
concern value. That is, the company 
claimed $7,792,888 as going concern 
value, in addition to more than fifteen 
and a quarter millions of dollars 
claimed for such undistributed intan- 
gibles as “Executive,” “Legal,” “Ac- 
counting,” “Treasury,” “Land,” 
“Geological,” “Purchasing,” “Engi- 
neering,” “Supervision,” Taxes,” 
and “Interest,” under the classification 
of “Undistributed General Costs,” and 
“Preliminary and Organization,” and 
“Working Capital’ under the caption 
of “Non-Physical Values,” all of 
which are in addition to the structural 
overheads, such as “Field Supervi- 
sion,” “Omissions and Contingencies,” 
“Stores Expense,” etc., amounting to 
millions of dollars which are included 
in “Physical” properties in the com- 
pany’s appraisal. 

It was the testimony of the Com- 
mission’s witness Freese that in evalu- 
ating the properties of the company 
on a reproduction new basis, with a 
full allowance for all general over- 


’ 
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heads including administrative and 
legal expenses during construction, 
engineering and supervision during 
construction, interest during construc- 
tion, and preliminary and organiza- 
tion expenses, with a further allow- 
ance for cash working capital, he had 
appraised the company’s properties at 
their full value as a going concern in 
full business operation. These gener- 
al overheads, as included in the rate 
base by the Commission, amount to 
more than $6,000,000. In addition to 
this allowance in the rate base by the 
Commission of these items which are 
usually considered as elements of 
“Going Concern Value,” it included in 
operating expenses the following items 
which it stated represented the “Cost 
of Securing New Business,’ and 
“Costs of developing ‘an advantage- 
ously situated gas supply in excess 
of present maximum requirements’ ” 


(claimed by Connor to be elements of 
Going Concern Value) : 


$9,548.77 


27,969.98 
81,234.85 


7,372.38 
79,453.12 


99,140.73 
$304,719.83 


New business advertising salaries 

New business soliciting and ex- 
pense 

Advertising supplies and expense 

New business supplies and ex- 
pense 

Dry hole expense 

Canceled and surrendered lease 
expense 


This amounts to a 6 per cent return 
upon more than $5,000,000. Since 
| all of these intangibles claimed by the 
company were included in its apprais- 
al, the additional claim for nearly 
eight millions of dollars as “Going 
Concern Value” is untenable. 

The method employed by the Com- 
mission in allowing “Going Concern 
Value” is fully and ably discussed in 
its findings of fact and is sustained by 
[19] 
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the authorities cited therein. Its ex- 
perts’ method of valuing all of the 
component parts as parts of an active, 
going concern, with all business fully 
attached, personnel trained, and all un- 
distributed general overheads and oth- 
er intangible values fully allowed for, 
instead of making a separate lump sum 
estimate of going concern value, has 
been often approved by the Supreme 
Court of the United States. Said court 
has also condemned the hypothetical 
method employed by the gas company. 
And where, as in the instant case, the 
going value claimed has no basis in the 
actual history of the company; and 
where because the company is a part 
of a larger affiliated enterprise or sys- 
tem, which would tend to reduce such 
expenses in the reproduction cost new 
of the property, the lump sum should 
not be allowed. Dayton Power & 
Light Co. v. Ohio Pub. Utilities Com- 
mission, supra; Los Angeles Gas & E. 
Corp. v. California R. Commission, 
supra; and cases there cited and re- 
viewed ; and also in St. Joseph Stock 
Yards Co. v. United States (1936) 
298 U. S. 38, 62-64, 80 L. ed. 1033, 
1047, 1048, 14 P.U.R.(N.S.) 397, 56 
S. Ct. 720. And see especially Colum- 
bus Gas & Fuel Co. v. Ohio Pub. Util- 
ities Commission (1934) 292 U. S. 
398, 410-413, 78 L. ed. 1327, 1334, 4 
P.U.R.(N.S.) 152, 54 S. Ct. 763, 91 
A.L.R. 1403. 


Material Prices 


The largest item of physical prop- 
erty is transmission line pipe, the cost 
of which delivered at sidings the com- 
pany estimated to be $20,954,471.01 
at January 1, 1933. As the basis of 
obtaining prices on pipe, as well as 
practically all other items of physical 
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equipment, the company’s witnesses 
(Biddison and Richey) claimed to 
have obtained from leading manufac- 
turers quotations of the prevailing 
prices, with all applicable discounts 
applied. The Commission’s witness 
Freese testified that his investigation 
showed that large lot purchases could 
be obtained at prices 10 per cent to 15 
per cent or more below quoted prices. 
The Commission’s findings of fact dis- 
close that quoted prices from the lead- 
ing manufacturers were identical and 
far above the prices obtained by the 
company in actual purchases. The 
company, in its estimate, did not take 
full advantage of all discounts avail- 
able to it. A good example of the re- 
sults of the use of “quoted’’ prices 
rather than actual prices being cur- 
rently paid (where actual prices are 
available) is the fact that the com- 
pany used in its appraisal a “quoted” 
price of $3 per foot on more than a 
mile of 24-inch pipe which was actu- 
ally purchased in 1933 for approxi- 
mately $2 per foot. 


Excavation Costs 


Next to the cost of pipe, the cost of 
excavation was the largest item going 
to make up the total cost of transmis- 


sion line equipment. The total yard- 
age of excavation estimated by the 
company’s witnesses was 3,375,162.9 
cubic yards. Of this total yardage, 
more than 80 per cent was estimated 
as to volume and classified as ma- 
chine, rock, and hand earth excava- 
tion by what is known as the “barring 
method” of estimating trench depths 
and types (rock or earth) of excava- 
tion. The Commission questioned the 
accuracy of the results obtained by 
29 P.U.R.(N.S.) 


the use of the “barring method” and 
developed testimony to support its 
contention. 

For example, there was cited the 
case where two transmission lines were 
laid parallel and less than 100 feet 
apart for a distance of 62 miles. One 
of the lines (Line B) was laid about 
1910 and the other (Line Second B) 
was constructed in 1929. There were 
no construction records available on 
the older line, but records were avail- 
able on the newer line. Cross-exami-} 
nation of the company witness Stein- 
berger disclosed that the barring 
method used on the old line (Line B) 
produced an estimate of 11.97 per cent 
hand earth excavation, 11.11 per cent 
of hand rock excavation, and 76.92 
per cent machine. However, as com- 
pared with these estimates, the actual 
construction records revealed that on 
the new line (Line Second B) the per- 
centages were: Hand earth excava- 
tion, .83 per cent, hand rock excava- 
tion, 9.07 per cent, and machine exca-| 
vation, 90.10 per cent. Thus the hand 
earth excavation estimated on Line B 
was more than fourteen times as great 
as the hand earth excavation actually 
encountered on Line Second B. The 
costs per cubic yard of various types 
of excavation used by the company 
were as follows: machine, 42.6 cents, 
hand earth in stretches of more than 
200 feet, $1.31, hand earth excava-§ 
tion on “skips” or “lifts” of less than 
200 feet, $2.138, rock excavation in 
Texas, $3.897, rock excavation in 
Oklahoma, $3.826. The importance 
of properly classifying excavation in- 
to the various types is apparent. The 
company’s unit cost per cubic yard of 
the cheapest type of hand earth ex- 
cavation is more than three times as 
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high as the unit cost per cubic yard of 
machine excavation. 

Mr. Freese, the engineering witness 
for the Commission, testified that if 
the company had determined the clas- 
sification of the yardage by actual 
measurements and had applied the unit 
costs used by their own witness Bid- 
dison to the yardage so determined 
instead of the classification used by 
Biddison (and determined by the “bar- 
ting method’) that the cost of exca- 
vation as shown in the company’s ap- 
praisal would have been reduced in 
the approximate amount of $600,000. 
The witness Freese applied the follow- 
ing unit prices to the various classes of 
excavation: Machine, 37.5 cents per 


cubic yard; hand earth, $1.31; rock, 
$3.50. The Commission also used as 
witnesses two contractors; one of 
whom (Mr. Robinson) lived in San 
Antonio, Texas, and had done much 


excavation work in the area traversed 
by the company’s transmission lines. 
The other (Mr. Dobson) resided in 
M Lincoln, Nebraska, but had done ex- 
cavation work in many sections of the 
country, including Texas. He is a 
graduate civil engineer with twenty- 
four years experience in construction 
work, and at the time of the trial tes- 
tified that he owned thirty trenching 
machines. Both of these witnesses 
were carried over the system and fur- 
Muished specifications describing the 
manner in which the excavation had 
been classified. Robinson estimated 
machine excavation at 40 cents per 
tubic yard, hand excavation at $1.20, 
and rock at $2.90. Dobson (apparently 
the best qualified of all of the wit- 
nesses regarding excavation costs) es- 
timated machine excavation at 28.5 
tents per cubic yard, hand excavation 
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at $1.41 per cubic yard, and rock ex- 
cavation at $4 per cubic yard. These 
witnesses would have been glad to 
have done the work at the prices tes- 
tified to by them. A similar contro- 
versy as to excavation costs arose be- 
fore the Commission. Five contrac- 
tors of wide experience (including 
Messrs. Dobson and Robinson) testi- 
fied for the Commission concerning 
excavation and backfill costs. The 
Commission adopted substantially the 
highest unit costs in each classifica- 
tion testified to by any of the five wit- 
nesses. The findings of fact by the 
Commission concerning these items 
are fully and fairly sustained by the 
evidence. 


Gas Reserves 


The company book cost of Produc- 
tion System Property at December 31, 
1932, was $5,604,756.76, including 
the Petrolia field investment and the 
production properties acquired dur- 
ing 1932 from the Meridian Gas Com- 
pany and the Southern Oil Producing 
Company. The Production System 
Property as set up in the company’s 
appraisal at January 1, 1933, intro- 
duced in district court as part of Ex- 
hibit 28, is over $3,500,000 more than 
book cost. Of the total of $9,141,- 
858.05, thus claimed by the company, 
$148,596 is designated as “General 
Supervision Allocated,” $1,404,643.25 
is labeled ‘“Undistributed General 
Costs.” The other items are “Devel- 
oped Leaseholds,”’ $2,681,689, “Un- 
developed Leaseholds,” $893,291.28, 
“Gas Wells,” $3,908,424.15, “Other 
Production System Structures,” $9,- 
450.29, and “Other Production Equip- 
ment,” $95,764.08. The two items of 
“General Supervision Allocated” and 
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“Undistributed General Costs” ac- 
count for $1,553,239.25 of the excess 
of the appraised figures over the book 
cost figures. The principal portion of 
the balance of the excess, amounting 
to approximately two millions of dol- 
lars is included in the items of “Lease- 
holds” and “Gas Wells.” We cannot 
refrain from here observing that the 
items of “General Supervision Allo- 
cated” and “Undistributed General 
Costs” are speculative, visionary, 
imaginary, and are purely hypothetical 
expenses of financing the reproduction 
of a business, which find no support 
whatever in the history or experience 
of the appellee gas company, and do 
not constitute clear and satisfactory 
evidence of such expenses or values. 
Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission, supra. 

Gas Reserve is an important item 
of Production System Property. The 
average price paid by the company for 
gas in Texas and Oklahoma was slight- 
ly in excess of 6 cents per thousand 
cubic feet. The average prevailing 
field price in the fields where the com- 
pany produced gas was less than 5 cents 
per thousand cubic feet. The com- 
pany apparently claimed as annual ex- 
penses in connection with the produc- 
tion of gas: 


Depletion of developed leaseholds $146,000.00 
Depletion and depreciation of gas 


well equipment ............... 421,316.00 
Production system expenses ..... 105,554.86 
Canceled and surrendered lease 

PROMI Las uicee sie ebb a0 00 Se 188,629.92 


10% return on reproduction cost 
of production system properties 914,185.81 


making a total of $1,775,686.59, 
which they would show as the cost to 
produce the 6,046,035 thousand cubic 
feet of gas which the record shows was 
produced in 1933. This amounts to 
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an average price per thousand cubic 
feet, in the field, of 29.37 cents as 
compared with the actual average 
purchase price of “about 64 cents per 
thousand cubic feet” (Hulcy) over 
the years 1927 through 1931. The 
average price was less than 6} cents 
for 1932 and 1933. The highest price 
paid for gas in the field was 15 cents 
per thousand cubic feet to the parent 
Lone Star Gas Corporation. Unlim- 
ited quantities of gas could have been 
purchased by the company in the Pan- 
handle fields of Texas at 2 cents per 
thousand cubic feet. 

Mr. Hulcy, an officer of the com- 
pany, presented in evidence in the trial 
court an appraisal of gas reserves 
based essentially upon the principle of 
capitalization of future earnings. In 
this connection he assumed future an- 
nual rates of withdrawals at four or 
five times the rates prevailing up to 
the time of the trial. If the rates of 
the company’s withdrawals from its 
own reserves are assumed to increase 
by three or four hundred per cent in 
the future, then it would have to also 
be assumed that the revenues to the 
company would increase accordingly, 
or that Gas Purchase Expense would 
proportionately decrease. Mr. Hulcy 
made neither of these latter assump- 
tions. 

[18] The Commission, in its or- 
der, allowed $4,699,205.51 as the fair 
value of Production System Proper- 
ties (including overheads) at Decem- 
ber 31, 1931, which is only $190,- 
545.73 less than the company’s unde- 
preciated book cost at the same date. 
These undepreciated book costs con- 
tain Undeveloped Leaseholds in the 
amount of $1,263,871.38. The evi- 
dence does not show when, if ever, 
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these undeveloped properties will be- 
come used and useful and does not 
warrant their inclusion on the rate 
base. It is therefore clear that the 
Commission has included in its find- 
ings of fair value at December 31, 
1931, of Production Properties ap- 
proximately a million dollars ($1,- 
073,325.65) more than a strict inter- 
pretation of the law and evidence in 
the case would require. For subse- 
quent years the “Commission’s” Pro- 
duction System Properties are repre- 
sented by its findings at December 31, 
1931, plus subsequent additions at 
cost to the company, including the 
cost of the production properties ac- 
quired from the Lone Star Gas Cor- 
poration, known as the Meridian Gas 
Company properties, and also the pro- 
duction properties acquired from the 
Southern Oil and Production Com- 
pany, these additions at cost amount- 
ing to nearly a million dollars. Ob- 
viously, the Commission’s findings 
were very liberal to the company. 

But notwithstanding the fact that 
these after-acquired production prop- 
erties and undeveloped leaseholds 
were not shown to be used nor use- 
ful in the reasonably near future, they 
have becn included in the calculations 
of Table III [table omitted], thus 
adding some million dollars to the 
rate base which could have been prop- 
erly excluded. Columbus Gas & Fuel 
Co. v. Ohio Pub. Utilities Commis- 
sion (1934) 292 U. S. 398, 78 L. ed. 
1327, 4 P.U.R.(N.S.) 152, 54 S. Ct. 
763, 91 A.L.R. 1403. 


Revenues 


There is no material difference be- 
tween the parties with regard to esti- 
mates of future revenues except as 
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pertains to the matter of making ad- 
justments (to rectify the results of 
abnormally hot weather) in the vol- 
umes of gas sold for heating purpos- 
es. The Commission introduced tem- 
perature adjustments in the district 
court (see Table III). [Table omit- 
ted. ] 

The record shows that the year 
1933 was the warmest year in the his- 
tory of the company; and the parties 
are agreed that the economic depres- 
sion and these high temperatures of 
1933 were contributing factors to the 
slump in revenues from 1930 to the 
end of 1933. The twelve months 
ended March 31, 1934, reflect the 
beginning of the upswing (see Ta- 
ble III). [Table omitted.] The 
revenues for the year 1933 and the 
twelve months ended March 31, 1934, 
are less by a million dollars than 
the annual average covering the seven 
years 1927 through 1933 and the 
twelve months ended March 31, 1934 
(Table III). [Table omitted.] The 
revenues for the year 1931 were near- 
ly one and one-half million dollars 
less than those for the year 1930. A 
considerable part of this loss of reve- 
nue occurred in connection with the 
industrial gas sales. However, by 
1934, the evidence reflected an upturn 
in business and revenues for the 
twelve months ended March 31, 1934. 
And manifestly the annual revenues 
averaged over a reasonable number of 
years, including both prosperous and 
lean years (see Table III) [table 
omitted], is a better guide for the 
future than the record of only the 
lean years 1931, 1932, and 1933, as 
submitted by the company in the trial 
court (see Table IV). [Table omit- 
ted.] 
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Depreciation 

[19] The company claimed an an- 
nual allowance of $3,427,278 before 
the Commission for Depreciation, De- 
pletion, and Amortization, the annual 
rates ranging from 1 per cent on Tax- 
es during Construction to 25 per cent 
on General Tools (Table II). [Ta- 
ble omitted.] In the trial court, the 
company claimed an annual amount of 
$3,465,113.36 (Table IV). [Table 
omitted.] Before the Commission, 
the company used an interest rate of 
7 per cent in applying the sinking- 
fund method of spreading the ac- 
cruals. In the trial court they used 
5 per cent. As the rate of interest 
applicable to the balances is reduced, 
the annual requirements are increased. 
The reduction of the interest rate 
from 7 per cent before the Commis- 
sion to 5 per cent in the trial court 
accounts in part for the increase in the 
company’s estimated annual require- 
ments in the trial court. The $3,- 
022,597.54 claimed as necessary an- 
nually to take care of depreciation and 
depletion of the direct structural costs 
of all of its public service properties 
in Texas and Oklahoma as contained 
in the appraisal at January 1, 1933, 
submitted in the trial court, is ap- 
proximately 6 per cent of such recon- 
struction new costs as shown by the 
appraisal. This claim of nearly 6 per 
cent per annum by the company, when 
compared with their witness Biddi- 
son’s testimony that the properties 
had depreciated only 5.74 per cent 
during their entire life places the 
company in an untenable position 
with regard to depreciation. This be- 
comes even more apparent when it is 
considered further that the company 
witness Biddison testified that there 
29 P.U.R.(N.S.) 


had been practically no change in the 
condition of the properties during the 
last two years under consideration in 
the trial court; and when it is further 
considered that the actual charges to 
the Reserves (cost of replacements) 
averaged over the 7-year period, 
1927 through 1933, amounted to only 
$344,871.84 per annum (Table III). 
[Table omitted. ] 

The Commission found that $983,- 
698.43 would be sufficient annually to 
cover depreciation, depletion, and 
amortization. It used the sinking- 
fund method and a 6 per cent interest 
rate, both in its order and in the trial 
court. The amount found by the 
Commission is nearly three times as 
much as the actual net charges to the 
reserves. The company claims more 
than ten times this amount. The Com- 
mission was very liberal in its allow- 
ance for depreciation. 


Expenses 


[20] In the hearing before the 
Commission and in the trial court, the 
company claimed Expenses of $4,- 
394,710.63 for the year 1931, $3,849,- 
543.45 for 1932, and $3,712,161.24 
for the twelve months ended April 30, 
1933, or an average annual amount of 
$3,985,471.77. 

The Commission eliminated from 
the 1931 Expenses, Management Fees 
in the amount of $91,375.38, and 
Canceled and Surrendered Lease Ex- 
penses in the amount of $140,090.23; 
and increased Dry Hole Expense by 
$13,581.56. The Commission found 
$4,174,807.47 as a proper allowance 
for operating expenses for the year 
1931. Management Fees were prop- 
erly eliminated by the Commission as 
improper charges to public service 
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operations. See our former opinion, 
86 S. W. (2d) 484. The adjustments 
made by the Commission in the cases 
of Dry Hole Expense and Canceled 
and Surrendered Lease Expense re- 
sulted from the fact that 5-year aver- 
ages were adopted for these expenses 
rather than those for the year 1931. 
These expenses were shown to fluctu- 
ate widely from year to year. The 5- 
year period was the better test period. 

The items of “Subscriptions and 
Donations,” $20,215.94; “Charitable 
Donations,” $9,848.67; “Advertising 
Supplies and Expenses,” $81,234.85 ; 
and “Maintenance of General Struc- 
tures,” $24,650.71, were questioned 
but allowed. The Commission’s al- 
lowances to Operating Expenses were 
very liberal. 

The facts above detailed fully jus- 
tify the conclusion that the Commis- 
sion’s rate base represents even more 
than the fair value of the gas com- 
pany’s property used in the public 
service ; that the Commission has made 
liberal allowances for every character 
of operating expense, including a rate 
of depreciation sufficient to recapture 
the gas company’s entire original in- 
vestz:ent; and that the gas company 
has Leen and will be in the future af- 
forded a fair rate of return, which 
does not approach even the border 
line of confiscation, and which rate of 
return we will now discuss. 


Rate of Return 


[21] The company through its 
expert witness claimed that a net re- 
turn, after Federal income tax, of 
from 8 per cent to 15 per cent would 
be necessary to enable it to survive 
and operate successfully. In fairness 
no one can honestly contend that the 


company has not survived and operat- 
ed successfully on the 40-cent rate. The 
testimony of the company’s witness 
is that the book costs increased from 
$4,741,620.41 at the middle of 1910 
to $47,776,749.63 at the end of 1931 
—an increase of more than 1,000 per 
cent. The “Amount Available for 
Depreciation and Return” increased 
from $57,607.99, for the twelve 
months ended May 31, 1910, to $4,- 
605,721.83 for the year 1931—an in- 
crease of nearly 8,000 per cent. 
Throughout its life, the company has 
enjoyed a free flow of capital at in- 
terest rates no higher than 6 per cent 
and in some instances lower. 

Directly opposed to these facts, the 
company attempts to show (Tables II 
and IV) [tables omitted] that under 
the 40-cent rate, voluntarily fixed and 
adhered to by it for many years, its 
rate of return has never been as much 
as 3 per cent on its book cost and 
never as much as 2 per cent on its re- 
production cost new. If, as the com- 
pany’s experts contend, net returns of 
from 8 per cent to 15 per cent (after 
Federal income tax) are essential to 
the company’s survival and successful 
operation, then how has the company 
been able to multiply its property more 
than tenfold and its “Amount Avail- 
able for Depreciation and Return” 
nearly eightyfold during its compara- 
tively brief existence? 

In fact, during its entire life and 
through the year 1931, the company 
enjoyed under the “Amount Available 
for Depreciation and Return,” when 
expressed as a weighted per cent of 
the book cost, 12.03 per cent. The 
rates of return vary widely, ranging 
from less than 2 per cent back in 1910 
to more than 17 per cent in 1926, but 
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at no time since the first full year of 
operation have they fallen below 7 per 
cent. Obviously, in estimating the 
rate of return for the future, reason 
and justice would not authorize tak- 
ing the 17.26 per cent as shown for 
1926, or the 11.10 per cent as shown 
for 1930, or the 9.54 per cent as shown 
for 1922, or for any other one year; 
but would require that enough of the 
history of the past be reflected in a 
prediction for the future to cause the 
prediction to represent the normal 
rather than the abnormal. The Com- 
mission adopted a sufficient test pe- 
riod, and its action in so doing is sus- 
tained by the authorities. United 
Gas Pub. Service Co. v. Texas (1938) 
O03) 35.5. 123, S2 i. ed. 704,22 
P.U.R.(N.S.) 113, 58 S. Ct. 483; 
West Ohio Gas Co. v. Ohio Pub. Util- 
ities Commission (1935) 294 U. S. 79, 
79 L. ed. 773, 6 P.U.R.(N.S.) 459, 55 
S. Ct. 324; and West Ohio Gas Co. 
v. Ohio Pub. Utilities Commission 
(1935) 294 U. S. 63, 79 L. ed. 761, 
6 P.U.R.(N.S.) 449, 55 S. Ct. 316. 


The company, however, both in the 
hearing before the Commission (Ta- 
ble II) [table omitted] and in the trial 
in district court (Table IV) [table 
omitted] presented only the “lean” 
years beginning with 1931, and at- 
tempted the impossible task of mak- 
ing normal predictions for the future 
on the basis of the short and abnormal 
period used. Thus the company failed 
to present clear and satisfactory show- 
ing that the rate of return was too 
low, as was its burden. 

The Commission found an annual re- 
turn of 6 per cent to be fair and reason- 
able. A study of Table III [table omit- 
ted] will show that under the 32-cent 
rate as set by the Commission ; and de- 
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preciation, depletion, and amortization 
calculated on the basis as found by the 
Commission, the rates of return on 
the average book costs rate bases vary 
from 11.01 per cent in 1927 to 5.18 
per cent for the twelve months ended 
March 31, 1934, and average approxi- 


mately 7 per cent. When these same 
conditions are applied to the rate bases 
as found by the Commission, the rates 
of return vary from 5.40 per cent to 
11.01 per cent and average 7.13 per 
cent for the peroid. If these condi- 
tions are changed to the extent of us- 
ing the actual average costs per an- 
num of making replacements during 
the past seven years in the place of the 
too liberal allowances for deprecia- 
tion, depletion, and amortization 
made by the Commission, the rates 
of return upon the average book costs 
vary from 6.48 per cent to 11.97 per 
cent and average 8.28 per cent. If 
these latter conditions are applied to 
the rate bases as found by the Com- 
mission, the rates of return range 
from 6.76 per cent to 11.97 per cent 
and average 8.46 per cent per annum 
over the test period. 


A 6 per cent rate of return has been 
held not confiscatory in the following 
cases: Willcox v. Consolidated Gas 
Co. (1909) 212 U. S. 19, 48, 50, 53 
L. ed. 382, 29 S. Ct. 192, 48 L.R.A. 
(N.S.) 1134, 15 Ann. Cas. 1034; Ce- 
dar Rapids Gas Light Co. v. Cedar 
Rapids (1912) 223 U. S. 655, 670, 
56 L. ed. 594, 32 S. Ct. 389; Des 
Moines Gas Co. v. Des Moines, 238 
U. &: 153, 172, BL. oe Te 
PAJ.R.1915D, 577, 35 S.Ct. SH. 
See, also, Stanislaus County v. San 
Joaquin & K. River Canal & Irrig. 
Co. (1904) 192 U. S. 201, 216, 48 
L. ed. 406, 24 S. Ct. 241; West Ohio 
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Gas Co. v. Public Utilities Commis- 
sion (1934) 128 Ohio St. 301, 5 
P.U.R.(N.S.) 5, 191 N. E. 105, 115; 
State ex rel. Capital City Water Co. 
y. Public Service Commission (1922) 
298 Mo. 524, 252 S. W. 446, 454— 
459, 

Since the computations in Table 
III [table omitted] show that when 
the more than 7-year period used in 
the trial court is considered, the gas 
company has earned an average rate 
of return of from 6.98 per cent to 
8.48 per cent, and we are clear in the 
view that the rate order is based upon 
substantial evidence, and that the gas 
company did not show by clear and 
satisfactory evidence that it was not 
based upon substantial evidence, or 
that it would not afford a reasonable 
rate of return on the fair value of the 
properties used or useful in the public 
service. 

We conclude that the validity of the 
32-cent city gate rate prescribed by 
the Commission is (1) conclusively 
established as a matter of law, and 
(2) factually from so overwhelming 
a weight and preponderance of the 
evidence as to require a reversal in the 
interest of justice. 

The judgment of the trial court de- 
claring the rate order invalid is re- 
versed; the injunction restraining its 
enforcement is dissolved ; and the city 
gate rate of 32 cents fixed by the Com- 
mission is declared to be just, reason- 
able, nonconfiscatory, and valid in 
every particular. 

Judgment reversed ; injunction dis- 
solved; gate rate prescribed by Com- 
mission declared valid. 


Concurring Opinion 
Per CurtaAM: We deem advisable 
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further comment, as brief as the sub- 
ject will admit, upon the issues reit- 
erated in the very able-printed argu- 
ment in support of appellee’s motion 
for rehearing. 

Two main contentions are urged in 
the argument. 

[22, 23] 1. It is contended that 
since R. C. S. Art. 6059 provides for 
judicial review to determine whether 
rate orders of the Commission are 
unreasonable and unjust to the com- 
plaining party, and since the trial 
therein provided is the same as in oth- 
er civil cases, our decision upholding 
the Commission order on the ground 
that it is supported other than by con- 
clusive evidence does violence to this 
article under which the proceeding 
was brought. 

Manifestly, this question, involving 
as it does, only the proper construc- 
tion of a state statute, is one solely for 
the state courts, and contains no ele- 
ment which would confer jurisdiction 
upon the Federal courts. 


As pointed out in Justice Blair’s 
opinion, the proper construction of 
this article, its prototype Art. 6453, 
and similar statutes of this state pro- 
viding for this character of judicial 
review of administrative orders, has 
been frequently before our courts, and 
it is now the established law of this 
jurisdiction that the factual review of 
such orders extends only to the ques- 
tion whether they have substantial 
support in the evidence. In other 
words, while the trial is de novo, the 
issues are substantially the same as 
those in certiorari proceedings. 

Moreover, if need there were for 
further adjudication, the question was 
foreclosed in so far as this case in this 
court is concerned by our Supreme 
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Court’s refusal of an application for 
writ of error from our former judg- 
ment in this case. That decision ren- 
dered our judgment final and immune 
from attack, save only as regards the 
issue of the asserted denial of due 
process under the Federal Constitu- 
tion. After that decision, only Fed- 
eral questions were left open for re- 
view, of which the proper construc- 
tion of the Texas statute was not one. 

[24] 2. It is contended that our 
present decision, in so far as it ren- 
ders judgment upholding the order as 
against the verdict of the jury and 
judgment thereon of the trial court, 
is in conflict with the Ben Avon Case, 
Ohio Valley Water Co. v. Ben Avon, 
253 U. S. 287, 64 L. ed. 908, P.U.R. 
1920E, 814, 40 S. Ct. 527, and Stock- 
yards Decision, St. Joseph Stock 
Yards Co. v. United States (1936) 
298 U. S. 38, 80 L. ed. 1033, 14 


P.U.R.(N.S.) 397, 56 S. Ct. 720, of 
the Federal Supreme Court and the 
decision of that court in this case. 
This court had under consideration 
the opinion of the Federal Supreme 
Court in this case for several months, 
aided by able and exhaustive briefs of 


the respective parties. Determination 
of the exact basis upon which that 
opinion was grounded presented a 
question of no little difficulty. Its fi- 
nal resolution to the effect that the 
Federal decision was based upon the 
fact that our former judgment was 
erroneous in that it applied an unten- 
able theory, was impelled by several 
considerations which we will briefly 
consider. 


The Laredo Case, United Gas Pub. 
Service Co. v. State (Tex. Civ. App. 
1935) 13 P.U.R.(N.S.) 86, 89 S. W. 
(2d) 1094, affirmed, Id. (1938) 303 


29 P.U.R.(N.S.) 


U. S. 123, 82 L. ed. 702, 22 P.ULR. 
(N.S.) 113, 58 S. Ct. 483, and this 
case were before this court at the same 
time, each involving the basic ques- 
tion of the extent of factual review of 
the Commission’s order, as well as 
other assigned errors assailing the va- 
lidity of the trial court’s judgment. 
In each case our decision was rested 
upon the holding that the Commis- 
sion’s order was supported by that de- 
gree of probative evidence which ren- 
dered it immune from factual attack 
in the courts. Other assigned errors 
in each case we declined to consider 
on the expressed ground that this 
holding rendered them innocuous. To 
have applied the rule for which ap- 
pellee contends—that it was entitled 
to an independent factual review and 
jury finding on all issues as to which 
the evidence raised any substantial dis- 
pute—would have required this court, 
as an imposed duty, to consider the 
other assigned errors, the result of 
which would have been a probable re- 
mand in the Laredo Case and a cer- 
tain remand in this case. Necessarily 
implicit in the Federal decision in the 
Laredo Case is the approval of the 
ground upon which this court upheld 
the trial court’s judgment. This is 
rendered more certain by the dissent- 
ing opinion of Mr. Justice McRey- 
nolds and Mr. Justice Butler, which 
is expressly predicated upon adher- 
ence to the Ben Avon rule and the as- 
sertion that the independent judicial 
review required by that rule was 
shown to have been denied by this 
court. Manifestly, if the character of 
review for which appellee contends 
were required, then the Federal Su- 
preme Court has denied to the utility 
in the Laredo Case the right to have 


298 





STATE v. LONE STAR GAS CO. 


reviewed in this court important ques- 
tions affecting the validity of the trial 
court’s judgment expressly made re- 
viewable in this court by the laws and 
decisions of this state. If appellee’s 
version of the basis of the Federal Su- 
preme Court’s decision in this case 
were correct, that decision would be 
in irreconcilable conflict with the de- 
cision in the Laredo Case, decided by 
the same court only three months pri- 
or to the decision in this case. 
Another difficulty in adopting ap- 
pellee’s construction of the Federal 
Supreme Court’s decision in this case 
lies in the fact that Mr. Justice Stone, 
who participated in the decision, 


pointedly expressed the contrary view 
to appellee’s contention in concurring 
in the Stockyards Decision. The Ben 
Avon Decision was handed down in 
1920. Mr. Justice McReynolds wrote 
the opinion of the court, and a vigor- 


ous dissenting opinion was filed by 
Mr. Justice Brandeis, which was con- 
curred in by Mr. Justice Holmes and 
Mr. Justice Clarke on the point here 
at issue. Sixteen years later came 
the Stockyards Decision. That case 
concerned an order of the Secretary 
of Agriculture, under the Packers and 
Stockyards Act of 1921, 7 USCA 
§ 181 et seq., reducing rates charged 
by St. Joseph Stockyards Company, 
which the Secretary held to be unrea- 
sonably high. The order was upheld 
by both the Federal trial and Supreme 
Courts. The question of independent 
judicial factual review was not neces- 
sarily involved but was discussed in 
the majority opinion by the Chief Jus- 
tice. Mr. Justice Roberts merely 
“concurred in the result.” A very 
able and exhaustive opinion was filed 
by Mr. Justice Brandeis, who while 
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concurring also in the result, again 
vigorously dissented from the views 
upon the point at issue expressed by 
the Chief Justice. Mr. Justice Car- 
dozo and Mr. Justice Stone concurred 
in the views of Mr. Justice Brandeis. 
We have no evidence of Mr. Justice 
Stone having changed his views upon 
this subject. If such were the case, 
it is hardly probable that he would 
have omitted to make note of the fact 
in the instant case, if, as contended 
by appellee, the decision is grounded 
upon the holding in the Ben Avon and 
the dictum in the Stockyards Cases. 
The latest expression of the Federal 
Supreme Court upon this question 
which has come to our knowledge is 
in the recent case of Rochester Teleph. 
Corp. v. United States (1939) — U. 
S. —, 83 L. ed. —, 28 P.U.R.(N.S.) 
78, 87, 59 S. Ct. 754, 761, opinion by 
Mr. Justice Frankfurter. After dis- 
cussing the subject of factual judicial 
review of orders of the Interstate 
Commerce Commission, the opinion 
reads: “From these general consid- 
erations the court evolved two specific 
doctrines limiting judicial review of 
orders of the Interstate Commerce 
Commission. One is the primary ju- 
risdiction doctrine, firmly established 
in Texas & P. R. Co. v. Abilene Cotton 
Oil Co. (1907) 204 U. S. 426, 51 L. 
ed. 553, 27 S. Ct. 350, 9 Ann. Cas. 
1075. Thereby matters which call 
for technical knowledge pertaining to 
transportation must first be passed up- 
on by the Interstate Commerce Com- 
mission before a court can be invoked. 
The other is the doctrine of adminis- 
trative finality. Even when resort to 
courts can be had to review a Com- 
mission’s order, the range of issues 
open to review is narrow. Only ques- 
29 P.U.R.(N.S.) 
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tions affecting constitutional power, 
statutory authority, and the basic pre- 
requisites of proof can be raised. If 
these legal tests are satisfied, the Com- 
mission’s order becomes incontestable. 
Interstate Commerce Commission v. 
Illinois C. R. Co. (1910) 215 U. S. 
452, 470, 54 L. ed. 280, 30S. Ct. 155, 
160; Interstate Commerce Commis- 
sion v. Union P. R. Co. (1912) 222 
U. S. 541, 56 L. ed. 308, S25. Ce. 
108.” 


The order there under review was 
that of the Communications Com- 
mission holding that the Rochester 
Corporation came under its jurisdic- 
tion, which presented the factual issue 
in the case. The opinion concludes: 
“The record amply justified the Com- 
munications Commission in making 
such findings. Investing the Com- 
mission with the duty of ascertaining 
‘control’ of one company by another, 
Congress did not imply artificial tests 
of control. This is an issue of fact to 
be determined by the special circum- 
stances of each case. So long as there 
is warrant in the record for the judg- 
ment of the expert body it must stand. 
The suggestion that the refusal to re- 
gard the New York ownership of 
only one third of the common stock of 
the Rochester as conclusive of the 
former’s lack of control of the latter 
should invalidate the Commission’s 
finding, disregards actualities in such 
intercorporate relations. Having 
found that the record permitted the 
Commission to draw the conclusion 
that tt did, a court travels beyond its 
province to express concurrence there- 
with as an original question. ‘The 
judicial function is exhausted when 
there is found to be a rational basis 
for the conclusions approved by the 


administrative body.’ Mississippi 


Valley Barge Line Co. v. United 
States (1934) 292 U. S. 282, 286, 
287, 78 L. ed. 1260, 4 P.U.R.(N.S.) 
211, 54 S. Ct. 692, 693, 694; Swayne 
& Hoyt v. United States (1937) 300 
U. S. 297, 303, et seq., 81 L. ed. 659, 
(Italics sup- 


57 S. Ct. 478, 480.” 
plied. ) 

It is to be noted that Mr. Justice 
McReynolds and Mr. Justice Butler 
concurred only in the result. 

The supreme court of Wisconsin 
had under consideration in 1937 the 
question whether independent judicial 
factual review was essential to due 
process under the Federal Constitu- 
tion in appeals from state administra- 
tive boards as regards the facts essen- 
tial to the jurisdiction of the admin- 
istrative board. Such independent 
factual review had been held essential 
in appeals from orders of Federal 
agencies in Crowell v. Benson (1932) 
285 U. S. 22, 76 L. ed. 598, 52 S. Ct. 
285. 


The Wisconsin Case was an appeal 
from an award of the Industrial Com- 
mission of that state and presented 
the question whether an independent 
judicial review of the jurisdictional 
fact question—whether the injury 
arose in the course of the employment 
of the employee—was essential to sat- 
isfy due process. The opinion by 
Justice Wickhem is a clear, logical, 
and convincing presentation of the is- 
sue, and evidences a thorough famil- 
iarity with the subject and with the 
judicial literature and adjudications 
thereon. The conclusion was reached 
that the Crowell Case is limited in its 
application to review of orders of 
Federal agencies and concerns the dis- 
tribution of Federal governmental 
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powers under the Federal Constitu- 
tion; and that it has no relation to dis- 
tribution of powers under state con- 
stitutions. Consequently where, un- 
der the Constitution, laws, and deci- 
sions of a state, factual determina- 
tions, whether or not they are juris- 
dictional, are committed to an admin- 
istrative agency under proper safe- 
guards, independent factual judicial 
review is not essential to due process. 
The specific holdings on this subject 
are thus expressed: “It is our con- 
clusion: (a) That the Compensation 
Act provides with respect to jurisdic- 
tional facts for a review of the same 
character and extent as that afforded 
by certiorari; (b) that this review sat- 
isfies the requirements of due process 
] and avoids constitutional objections 
7 grounded upon the delegation of ju- 
j dicial power to a Commission; (c) 
} that these conclusions are not fore- 
] closed by the doctrine of the Crowell 
) Case; and (d) that this has been con- 
j sistently held by this court since the 
| enactment of the Compensation Act.” 
} General Accident Fire & Life Assur- 
ance Corp. v. Industrial Commission 
(1937) 223 Wis. 635, 651, 271 N. 
W. 385, 392. 

In an able address upon the “Pow- 
er of the courts to set aside adminis- 
trative orders,” delivered before a 
conference held in March, 1938, at 
Cincinnati under auspices of the Ohio 
Bar Association, Chief Justice Rosen- 
berry, who participated in the Wis- 
consin Decision, made the following 
interesting comment thereon: 

“The court was called upon to re- 
view the whole matter recently (1937) 
and after giving full consideration to 
Crowell v. Benson (supra) held that 
the Compensation Act provides with 
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respect to jurisdictional facts for a 
review of the same character and ex- 
tent as that afforded by certiorari; 
that such a review satisfies the re- 
quirements of due process and that 
this determination is consistent with 
the holding in Crowell v. Benson (su- 
pra). By some it is thought the court 
unduly limited itself with respect to 
its right of review as to jurisdictional 
facts ; that instead of holding as it did 
if there was any evidence, however 
slight, which sustained the finding, it 
should have held that it would inquire 
upon the whole evidence whether the 
minds of reasonable men could have 
come to the conclusion reached by the 
administrative agency. 

“Although the precise question has 
not been discussed by the Supreme 
Court of the United States so far as 
I am able to discover, prior cases in- 
dicate that this determination will be 
upheld. In 1932, upon the authority 
of two prior cases, the decision in 
Helfrick v. Dahlstrom Metallic Door 
Co. (1931) 256 N. Y. 199, 176 N. 
E. 141, was affirmed by the Supreme 
Court of the United States. Dahl- 
strom Metallic Door Co. v. Industrial 
Board (1932) 284 U. S. 594, 76 L. 
ed. 511, 52S. Ct. 202. That was just 
shortly before Crowell v. Benson (su- 
pra). The act under consideration in 
that case made the findings of the ad- 
ministrative agency conclusive. The 
court of appeals of New York upheld 
the statute on the authority of Inter- 
state Commerce Commission v. Union 
P. R. Co. (1912) 222 U. S. 541, 56 
L. ed. 308, 32 S. Ct. 108, and other 
cases. It held that rate making was 
a legislative matter while the deter- 
mination of compensation was a judi- 
cial matter and for that reason the 
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findings of the industrial board could 
be made conclusive. I had supposed 
the law was the other way—that a 
finding of fact by the legislature was 
given the greater weight. I have al- 
ways supposed the rule was the other 
way, that if you had a legislative de- 
termination of fact, that that was con- 
clusive, but apparently the court of 
appeals thought differently. It is 
worthy of note that the court of ap- 
peals in commenting upon the distinc- 
tion between rate cases and other 
cases involving administrative deter- 
minations of jurisdictional facts said: 

“So many are the complications in 
determining the question of fair re- 
turn that necessity, not theory, has 
moved the courts to this conclusion.’ 

“This is the best justification for 
the distinction between constitutional 
and jurisdictional facts and other 
facts upon which liability must rest 
that I have found in a court decision. 
Whether necessity is a satisfactory 
basis for the distinction, I leave to 
you.” 

Likewise of interest, we think, is 
Chief Justice Rosenberry’s following 
comment upon the Ben Avon Deci- 
sion (253 U. S. 287, 64 L. ed. 908, 
P.U.R.1920E, 814, 40 S. Ct. 527) 
especially in view of the holding of 
the Wisconsin Case (supra) and the 
Chief Justice’s above comment there- 
on: 

“It is difficult to understand why 
such great dignity should be assigned 
to constitutional or jurisdictional 
facts in the field of administrative 
law when they are not accorded equal 
dignity in other fields, as for instance, 
in the field of taxation or the taking 
of private property by condemnation. 


ug Value may be found by a 
29 P.U.R.(N.S.) 


taxing officer and in a proceeding be- 
fore a tax board of review if the 
board of review confirms the assess- 
ment it becomes conclusive if suffi- 
cient evidence is adduced before the 
board to sustain the assessor’s valua- 
tion. On the other hand the finding 
of a rate-making agency which pro- 
ceeds in conformity with due process 
requirements is not accorded finality. 
It is submitted that the determination 
of fact, that is, value, is no more ‘ju- 
risdictional’ in one case than in the 
other. If the assessor’s valuation is 
in excess of the true value of the prop- 
erty assessed and the taxpayer is com- 
pelled to pay a tax upon the excess, 
his property is confiscated just as 
much as the property of a utility is 
confiscated if it is taken by way of an 
order fixing rates based on a value 
lower than its reasonable value. The 
ultimate consequences may be very 
much more important in one case than 
in the other but it seems to me that 
the legal principles which underlie the 
two are exactly the same. 


“The act under consideration in 
Crowell v. Benson (supra) did not 
provide that all the evidence should be 
offered in the proceeding before the 
deputy commissioner. The sweeping 
language of the decision leaves no 
doubt that as to the so-called consti- 
tutional or jurisdictional facts the per- 
son against whom liability is assessed 
is entitled to a trial de novo in a court 
in all cases.” 

The question of the proper extent 
of judicial review of administrative 
orders has had in recent years the 
widest possible consideration by 
courts, law writers, and law organiza- 
tions; and the literature thereon is 
voluminous. While there is a wide 
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divergence of view as to the necessity 
and propriety of administrative agen- 
cies in many fields which they have in- 
vaded in recent years, it is quite gen- 
erally recognized that such agencies 
are becoming more and more essential 
under our rapidly changing economic 
and social conditions. Such agencies 
in the field of utility and carrier rate 
making are of long standing and are 
practically universally employed. 
There is no substantial disagreement 
regarding their necessity. 

In the June, 1939, issue of the 
American Bar Association Journal is 
published for the first time an essay by 
Prof. Malcolm McDermott, Profes- 
sor of Law, Duke University Law 
School, upon the subject, “To What 
Extent Should the Decisions of Ad- 
ministrative Bodies Be Reviewable by 
the Courts?” The essay received “the 
award in 1939 contest conducted by 
the American Bar Association pursu- 
ant to the terms of bequest of the late 
Judge Erskine M. Ross.’’ Thus con- 
cisely does Professor McDermott sum- 
marize the criticisms that have been 
directed against these bodies: ‘The 
well-recognized disadvantages  per- 
taining to administrative action are 
the tendency toward arbitrariness, 
lack of legal knowledge, susceptibility 
to political bias or pressure, often 
brought about by uncertainty of ten- 
ure, a disregard for the safeguards 
that insure a full and fair hearing, and 
a dangerous combination of legisla- 
tive, executive, and judicial func- 
tions.” 

For several years past the Ameri- 
can Bar Association has had under 
careful study the subject of admin- 
istrative agencies through its special 
committee created for that purpose. 
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The last (1938) report of that com- 
mittee was drafted by its Chairman, 
Roscoe Pound, Dean of the Harvard 
Law School. It constitutes a com- 
prehensive treatise upon the subject, 
dealing largely with methods and ex- 
pedients recommended as therapeutics 
for the “disadvantages” pointed out 
by Prof. McDermott. We quote the 
portion of the report setting forth as- 
serted principles which should govern 
“with reference to state as well as 
Federal administrative agencies” 
touching the subject of factual judi- 
cial review: 

“(2) Judicial review of findings of 
fact should be preserved to the extent 
of ascertaining whether there has 
been a finding as distinguished from 
an arbitrary pronouncement, and 
whether that finding has a reasonable 
support in substantial evidence. 

“(3) Judicial review should be 
jealously preserved to the extent of 
assuring due process of law by requir- 
ing a hearing of both sides, allowing 
each side to present its case fully and 
to meet fully everything to be used 
against it in arriving at a determina- 
tion, precluding inspections with one 
party present and not the other, and 
interviews with representatives of one 
side in the absence of or without no- 
tice to the other. 

“(4) Judicial review should be pre- 
served to the extent of assuring ac- 
tion upon evidence rather than a pre- 
formed conception of the facts, and 
requiring determinations to proceed 
on the basis of full consideration of 
evidence and not on general ideas of 
expediency or getting things done. 

“(5) Judicial review should be so 
limited as to insure (by requirement 
of record and findings) the three fore- 
29 P.U.R.(N.S.) 








going requirements, without substi- 
tuting findings of fact or declarations 
of policy (within legal limits) by a 
court for findings or declarations com- 
mitted by law to administrative agen- 


cies.” American Bar Association Re- 
ports, Vol. 63, p. 361. 

Appended to the report is a draft 
of a Federal bill designed to effectuate 
the recommendations of the report. 
This draft was further considered in 
January, 1939, by the house of dele- 
gates of the association and adopted 
with some changes not pertinent here, 
and has been introduced in the Con- 
gress as S. 915, where it has received 
unanimous favorable report by the 
Senate Judiciary Committee. The 
provision relating to the extent of 
factual judicial review reads: “. 
Any decision or order of any agency 
or independent agency shall be set 
aside if it is made to appear (1) that 
the findings of fact are clearly erro- 
neous, or (2) that the findings of fact 
are not supported by substantial evi- 
dence, or (3) that the decision or or- 
der is not supported by the findings 
of fact, or (4) that the decision or 
order was issued without due notice 
and a reasonable opportunity having 
been afforded the aggrieved party for 
a full and fair hearing, or (5) that 
the decision or order is beyond the 
jurisdiction of the agency or inde- 
pendent agency, as the case may be, or 
(6) that the decision or order in- 
fringes the Constitution or statutes of 
the United States, or (7) that the de- 
cision or order is otherwise contrary 
to law.” 

A similar committee of the associa- 
tion’s section of judicial administra- 
tion has for the past two years con- 
sidered the subject as it relates to state 
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agencies. The report of that commit- 
tee, which will be placed before the 
section’s meeting in July, is quite gen- 
erally in agreement with that of the 
association’s special committee, and is 
accompanied by a proposed uniform 
state bill. 

The “inconveniences” above point- 
ed out, which constitute the main criti- 
cisms of administrative agencies, con- 
cern chiefly the subjects of personnel, 
the method of hearing and that of 
reaching and recording decisions. To 
minimize these “disadvantages,” 
Dean Pound’s report recommends 
methods and expedients designed to 
improve the personnel and procedure 
of such agencies. The problem of 
personnel is not peculiar to this 
branch of government, it is inherent 
in every branch. The judicial depart- 
ment is not altogether free from it. 
And this is true not only with refer- 
ence to the judges but also the juries, 
—the triers of facts. The latter af- 
ford a perennial source of criticism. 
While the above section report rec- 
ognizes the possible eventuality of an 
ultimate holding by the Federal Su- 
preme Court in line with the Ben 
Avon Case (supra) it is interesting 
to note that the report recommends 
that, where independent judicial fac- 
tual review should be held essential to 
due process, such factual determina- 
tion should be made by the judge and 
not the jury. In states where the 
common law distinction between law 
and equity is preserved this may be 
possible, at least where the reviewing 
proceeding is one in equity. But in 
this state, where the distinction be- 
tween law and equity (other than to 
enforce the general principles of eq- 
uity jurisprudence) has never been 
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recognized, and the constitutional 
right of trial by jury is the same re- 
gardless of the proper classification of 
the case, it is difficult to conceive of 
that right being denied in a judicial 
proceeding held to require an inde- 
pendent factual review as an essential 
to due process. This, however, we 
hold not to be essential where, as here, 
the instrumentality created by the 
state is required to afford every es- 
sential to due process; as was held 
in the Wisconsin Decision, supra. 
Where, as here, a state, in the untram- 
meled exercise of its appropriate sov- 
ereign powers, has delegated to a 
quasi legislative (or quasi judicial) 
agency the authority of factual deter- 
mination under proper legal safe- 
guards and according to recognized 
legal standards that meet every essen- 
tial requirement of due process, ju- 
dicial review of the orders of such 
agency as to its factual determination 
is limited to the question whether the 
prescribed legal standard of probative 
evidence has been met. And this, 
whether such standard be: the scin- 
tilla of evidence rule, in vogue in some 
states, but never recognized in this 
state (Joske v. Irvine [1898] 91 Tex. 
574, 44 S. W. 1059) ; the substantial 
evidence rule, quite generally applied 
and recommended in the above com- 
mittee reports; the rule that the find- 
ings of fact must be found not to be 
“clearly erroneous” (proposed Fed- 
eral act) ; or the rule that the evidence 
taken as a whole is such that “the 
minds of reasonable men could have 
come to the conclusion reached by the 
administrative agency (Chief Justice 
Rosenberry’s above address).” This 
judicial review presents a question of 
law only. 


[20] 
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The above inconveniences, if at all 
applicable to the Texas Commission, 
are so in but very slight degree. Cer- 
tainly they have no application to the 
order under consideration. 

The Texas Railroad Commission 
was created in 1891, under express 
constitutional authority, if not in fact 
mandate. Article X, § 2. This pro- 
vision was adopted by the people of 
Texas in 1890, because it was then 
thought that the powers essential to 
the proper functioning of such agen- 
cy could not be otherwise delegated. 
The Commission was later (1894) 
expressly recognized in the constitu- 
tion (Art. XVI, § 30), its members 
made elective, and their tenure of of- 
fice fixed at six years, with overlap- 
ping terms. In 1920 the legislature 
extended the rate-making function of 
the Commission to utilities, upheld in 
Denison v. Municipal Gas Co. 117 
Tex. 291, P.U.R.1928D, 493, 3 S. 
W. (2d) 794. The Commission has 
had wide experience in rate making in 
the several fields delegated to it; be- 
sides having at its disposal technical 
advisers of recognized expert ability, 
especially in the intricate and difficult 
field of rate-making valuation. Its 
members are selected by the qualified 
electorate of the entire state, just as 
are the governor and justices of the 
supreme court. Their tenure of of- 
fice is the same as that of the Supreme 
Court Justices. Every safeguard to a 
fair and impartial decision was af- 
forded in this instance. The hearing 
lasted some seven months and every 
opportunity to present evidence and 
its views thereon was afforded the 
utility. The fact findings of the Com- 
mission were drawn with painstaking 
care, and, as we have held, are sup- 
29 P.U.R.(N.S.) 











ported by abundant, if not in fact 
overwhelming, competent evidence. 
They have been most carefully and, 
as we believe, accurately analyzed in 
Justice Blair’s opinion. Every prac- 
tical requirement of due process has 
been fully satisfied by the Commission 
—unless the states are impotent to 
create effective fact finding agencies 
in the utility rate-making field. 

To set this order aside on the 
ground that appellee is entitled to an 
independent review of the facts would 
in effect be to transfer to the trial 
court the legislative function of rate 
making, and require that court, 
through the intervention of a jury of 
men inexperienced in the technical 
and intricate subject involved, to sub- 
stitute its judgment for that of the 
trained and experienced experts whom 
the law has provided for that purpose. 

We are loath to believe that the 
Federal Supreme Court will set aside 
the order upon the invoked ground; 
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and we are confirmed in the view that 
its mandate does not direct us to do 
SO. 


On the other hand, if ultimately our 
conclusion should not be upheld, it 
would be far better to have the issue 
definitely and authoritatively settled 
by the Federal Supreme Court in a 
review of our present judgment, than 
to subject this controversy, so impor- 
tant to a vast number of our citizenry 
as well as to the utility, to the delay, 
inconvenience, and expense necessari- 
ly incident to a remand for a new trial. 
This court will lend every facility in 
its power to that end. 

The purpose of this memorandum 
is not in any particular to alter or 
amend the views and holdings set 
forth in Justice Blair’s opinion, but 
only to record the full concurrence 
of each member of this court therein. 


McClendon, C. J., and Blair and 
Baugh, JJ., concur. 





KANSAS STATE CORPORATION COMMISSION 


Re Coffey County Rural Electric Codépera- 


tive Association, Incorporated 


[Docket No. 19037, TL-274.] 


Electricity, § 8 — Wires and cables — Inductive interference. 


1. All telephone lines should be placed on one side of the highway and all 
electric transmission lines on the other side, where both circuits are on the 


same highway, so that as far as practicable one side of the highway will be 
available as the communication side, and one side as the supply side, p. 308. 


Electricity, § 6 — Wires and cables — Construction. 


2. Unnecessary crossing of electric transmission lines from side to side of 
the highway should be avoided, p. 308. 
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Electricity, § 8 — Wires and cables — Location. 


3. Electric and telephone companies should not overbuild or underbuild one 
line by another except upon the written permission from the wire-using 
company involved, or unless expressly authorized by the Commission, p. 


308 


Electricity, § 8 — Wires and cables — Location. | 


4. Electric companies and telephone companies can agree to transfer com- 
munication circuits to one side of the highway to avoid overbuilding or un- 
derbuilding of lines, in which case the supply company should remove the 
communication plant and reinstall it in the new location, and should pro- 
vide rights of way, tree-trimming rights, and clearances in the new line 
location, p. 308. 


Electricity, § 2 — Authorization for transmission lines — Powers of Commission 


— Damages. 
5. The Commission is authorized by statute to prescribe reasonable rules 
and regulations with respect to stringing and maintaining wires on the high- 
way where there is danger or possibility of unreasonable interference to 
the wires or service of one utility by those of another utility, but it cannot 
assess damage in favor of one utility as against another, p. 308. 


Electricity, § 8 — Wires and cables — Construction — Interference. 


6. Utility companies using the highways for transmission purposes must 
construct their lines according to the best known methods to prevent inter- 
ference since electric companies and telephone companies have a right to 
the use of the state highways, although neither can do so to the exclusion 








of the other, p. 308. 


[May, 3, 1939.] 


—— for approval of plans, specifications, and loca- 
tion of a proposed electric power transmission line; granted. 


By the Commission: Now on this 
3rd day of May, 1939, the above- 
entitled matter comes on for final or- 
der, and it appearing that the owners 
of the conflicting wire lines and rail- 
roads have been duly notified of the 
proposed construction, that the pro- 
posed lines of The Coffey County Ru- 
ral Electric Codperative Association, 
Incorporated, are to be constructed ac- 
cording to the rules established in 
Docket 1944; and, having given said 
application due consideration and be- 
ing fully advised in the premises, the 
Commission finds: 

That the plans and specifications 
presented by this application provide 
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for the construction of electric supply 
and/or transmission lines upon and 
along the highways in Coffey county 
and that such plans and specifications 
comply with the requirements estab- 
lished by the Bureau of Standards and 
the Wire-Stringing Rules set out in 
Docket 1944; and that said lines will 
be constructed to serve only those us- 
ers (dwellings and locations) within 
the territory allotted to said applicant 
under Docket 18444. 

That the plans and specifications 
provide for the construction of a multi- 
ground wye type circuit. 

That along the highways where said 
proposed lines are to be constructed, 
29 P.U.R.(N.S.) 
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there are certain telephone lines now 
in use consisting of grounded, metal- 
ic, and toll circuits. 

That where a grounded, wye type 
electric line parallels a grounded tele- 
phone line for an appreciable distance 
at roadway separation or less, induc- 
tive interference is likely to result 
which may seriously impair the com- 
mercial use of the telephone line. 

That the Commission should retain 
jurisdiction in this matter for the pur- 
pose of making such further orders, 
rules, and regulations as may be nec- 
essary to eliminate or reduce any un- 
reasonable interference which may 
develop. 

The Commission further finds: 


Coérdinated Locations for Lines 


[1-3] (a) Where communica- 
tion circuits and supply circuits are on 
the same highway, all communication 
circuits should be placed on one side 
of the highway and all supply circuits 
should be placed on the other side, so 
that as<f{ar as practicable, one side of 
any section of a highway will be avail- 
able as the communication side and 
one side as the supply side. 

(b) Unnecessary crossing from 
side to side of the highway should be 
avoided. 

(c) Overbuilding or underbuilding 
of one line by another should be 
avoided wherever practicable, and 
should not be done except upon the 
written permission from the wire-us- 
ing company involved, or unless ex- 
pressly authorized by this Commis- 
sion. 


Principals of Equitable Coérdination 
of Facilities 


[4] In a case where communica- 
29 P.U.R.(N.S.) 


tion circuits occupy both sides of a 
highway, or where the side occupied 
by a communication circuit is desired 
for a supply line, or where the com- 
munication circuit makes frequent 
crossings from one side of the road to 
the other, then upon mutual agree- 
ment between communication compa- 
ny and supply company to transfer 
any or all portions of such communi- 
cation circuits to the communication 
side of the highway: 

(a) The supply company should 
remove the communication plant and 
reinstall such plant (or other plant of 
approximately the same type and ex- 
tent of construction) in the new loca- 
tion. 

(b) The supply company should 
provide rights of way, tree-trimming 
rights, and tree clearances in the new 
line location which are satisfactory or 
equivalent to those enjoyed by the 
communication company in its present 
location. 


Conclusion of Laws 


[5,6] (a) Under § 66-183, Re- 
vised Statutes of Kansas, 1935, the 
Commission has the power to prescribe 
reasonable rules and regulations with 
respect to stringing and maintaining 
wires on the highways of the state 
where there is danger or possibility of 
unreasonable interference to the wires 
or service of one utility by those of 
another utility, but the Commission 
does not have the power to assess dam- 
age in favor of one utility as against 
another. 

(b) Electric transmission compa- 
nies and telephone companies have the 
right to the use of the public highways 
in this state, but neither has the right 
to use such highways to the exclusion 
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of the other. It is therefore the duty 
of any utility company using the high- 
ways for transmission purposes to 


construct its lines according to the 
best known methods to prevent inter- 
ference. 





COLORADO PUBLIC UTILITIES COMMISSION 


Re Charles E. Everitt, Doing Business As 
“A-One Truck Line” 


[Application No. 4435-PP-BA, Decision No. 13408.] 


Certificates of convenience and necessity, § 128 — Private carrier permit — Be- 


gimning operations. 


A private carrier permit, unlike a common carrier certificate, is a mere li- 
cense to operate, and neither statute nor Commission rules and regulations 
require the commencement of operations under such a permit within any 


particular period of time. 


[April 28, 1939.] 


ee to transfer a private carrier permit; granted. 


APPEARANCES: Marion F. Jones, 
Denver, for the applicants; A. J. 
Fregeau, Denver, for Weicker Trans- 
fer and Storage Company; Zene D. 
Bohrer, Denver, for The Motor Truck 
Common Carriers’ Association; P. A. 
Johnson, Denver, for The Colorado 
Transfer and Warehousemen’s As- 
sociation; T. A. White, Denver, for 
Rio Grande Motor Way, Inc. 


By the Commission: On June 1, 
1935, Charles E. Everitt, doing busi- 
ness as “A-One Truck Line,” was au- 
thorized to operate as a Class “A” 
private carrier by motor vehicle for 
hire over a regular established route, 
described in application as: “from 
Denver, Colorado, to Pueblo, Colo- 
tado, and intermediate points,” and, 


“any further routes to be described in 
writing to the Commission.” 

On January 10, 1934, Mr. Everitt 
wrote the Commission that: “Several 
of my customers have told me they 
might make it worth while if I would 
extend my line to Trinidad. I will 
try it for a while if you will be so 
kind to extend my permit that far. 
PUC man in Springs says it is o. k., 
so long as I don’t branch off, but that 
a permit from you will be issued on 
request.” 

On January 17, 1934, by letter of 
the Commission, Mr. Everitt was ad- 
vised that: “Permission is hereby 
granted to extend your route under 
your Class ‘A’ permit from Pueblo 
to Trinidad, Colorado.” 

Everitt here seeks authority to 
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transfer said permit to Bennie Gold- 
stein. The matter has been. duly 
heard by the Commission and taken 
under advisement, pending determina- 
tion of certain “abandonment proceed- 
ings” hereinafter mentioned. 

At the hearing, protestants opposed 
the granting of authority to transfer 
said permit on the ground that said 
Everitt, although authorized by the 
Commission to so do, had never ex- 
tended his operations from Pueblo to 
Trinidad; that, on the contrary, he 
had abandoned right to extend; that, 
upon receipt of notice of application to 
transfer herein, formal complaint had 
been filed by The Motor Truck Com- 
mon Carriers’ Association with the 
Commission to revoke so much of 
said permit as may authorize opera- 
tions to Trinidad by Everitt, the 
abandonment claim, at that time, be- 
ing undetermined. 

At the hearing, Mr. Everitt admit- 
ted that he had never operated between 
Denver and Trinidad. He stated that 
he applied for authority to extend his 
operation because he had been of- 
fered a beer haul out of Trinidad; 
that another private carrier, Joe Zucca, 
underbid him, and he did not get the 
contract; that he would have been 
willing to operate any time he could 
do so at a profit, but he had been 
unable to get sufficient business to jus- 
tify the commencement of operations 
prior to the 7th day of September, 
1935, when he sought authority to 
transfer that portion of his permit 
embraced in the extension aforesaid 
to said Bennie Goldstein, a private 
carrier, then operating under authori- 
ty (A-430) of the Commission be- 
tween Denver and Pueblo, said Gold- 
stein theretofore having been denied 
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authority to extend his operations un- 
der his private carrier permit from 
Pueblo to Denver; that, upon denial 
of said application to transfer by the 
Commission, writ of review was 
prosecuted to the district court in the 
city and county of Denver, where the 
Commission had been sustained, and 
writ of error prosecuted therefrom to 
supreme court, where the matter is 
still pending; that, on account of said 
proceedings, and the fact that he had 
obligated himself to sell said permit to 
Goldstein, he had not attempted, since 
September, 1935, to procure custom- 
ers for said extended service; that he 
had not intended to abandon his right 
to extend his operation from Pueblo 
to Trinidad, and proposes, should in- 
stant transfer proceedings be resolved 
against him, to attempt to get cus- 
tomers in Trinidad. He also stated 
that he is content to confine his opera- 
tion to the route, Denver to Pueblo 
and intermediate points, and does not 
intend to go out of business, should | 
this transfer here sought be allowed; 
that, contemporaneously with the fil- 
ing of the application to transfer Per- 
mit No. A-469 to Goldstein, C. A. 
Jackson filed application to transfer 
Permit No. A-—404 to said Everitt, 
said permit authorizing service Den- 
ver to Pueblo and intermediate points, 
via U. S. Highway No. 85; in fact, 
that if the application to transfer the 
Jackson permit is denied, he does not 
propose to complete transfer proceed- 
ings in the instant matter, even though 
authority be granted by the Commis- 
sion to transfer said permit. He ad- 
mitted that the practical effect of the 
pending proceedings, should the Com- 
mission authorize the two transfers 
sought, would be to accomplish what 
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was sought in the former proceedings 
to transfer part of the permit to Gold- 
stein, namely, that applicant Everitt 
would continue to operate between 
Pueblo and Trinidad, and transferee 
Goldstein would continue his business 
with operation from Denver to Trini- 
dad, instead of from Denver to Pueblo 
and intermediate points. In addition 
to continuing business under his per- 
mit, with authority to serve the same 
points he has been serving, Everitt is 
to receive the sum of $400 in cash. 
To round out the situation and make it 
entirely satisfactory, Everitt suggested 
that he would like to be authorized to 
continue the use of his number, A- 
469, instead of No. A-404, in order 
that he could avoid the expense of 
printing new stationery, relettering 
number on his truck, etc. 

Mr. Goldstein stated that if his op- 
erations were continued under Permit 
No. A-430, he would be willing to use 
the number A-404 instead of A-430, 
if the Commission desired. 

The insurance records of the Com- 
mission and reports filed by Everitt 
under Permit No. A-469 were made a 
part of the record. The insurance 
records disclosed that Everitt, at all 
times, had insurance on file which 
would have permitted operations to 
Trinidad, had he so desired. The re- 
ports show that no operations were 
conducted by him south of Pueblo. It 
also appeared that there are no out- 
standing bills unpaid against the said 
operation. 

The Commission, after careful con- 
sideration of the testimony and rec- 


ords offered in said matter, found that 
said Everitt had not abandoned his 
right to extend said operations under 
Permit No. A-469 to Trinidad. A 
private carrier permit, unlike a com- 
mon carrier certificate, is a mere li- 
cense or privilege to operate over the 
highways. Neither statute nor our 
rules and regulations require the com- 
mencement of operations under a per- 
mit within any particular period of 
time, and such requirement was not 
contained in the letter extending the 
permit. While, by rule, it is likely 
that we might require the permittee to 
commence operations within a definite 
period of time, as a condition pre- 
cedent to the permit becoming effec- 
tive, or perhaps might require con- 
tinuous operations after a permit is 
granted, we have not sodone. On the 
other hand, operations under a truck 
contract carrier service may be, and no 


doubt often contemplates service, only 
at infrequent intervals, for, if regular 
service is required, it can be handled 


by common carrier operators. How- 
ever that might be, the abandonment 
proceedings were resolved in favor of 
Everitt, and we here must hold that 
said permit, including the right to 
furnish service under extension, 
Pueblo to Trinidad, without the right 
to serve intermediate points, Pueblo 
to Trinidad, is in good standing. 

After a careful consideration of the 
record, the Commission is of the 
opinion, and finds, that said Charles 
E. Everitt should be authorized to 
transfer Permit No. A-469 to Bennie 
Goldstein, said transferee to use the 
number “A-469.” 
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COLORADO PUBLIC UTILITIES COMMISSION 


Re Charles E. Everitt, Doing Business As 
A-One Truck Line 


(Case No. 4716, Decision No. 13431.) 


Certificates of convenience and necessity, § 168 — Evidence — Abandonment of 


operation — Nonuser. 


Abandonment of rights under a motor carrier’s permit must be clearl 
g P' y 


proved by competent evidence. 


[April 28, 1939.] 


We ral seeking revocation of portions of authority to 
operate as a motor carrier because of abandonment of 
service; complaint dismissed. 


APPEARANCES: Zene D. Bohrer, 
Denver, for The Motor Truck Com- 
mon Carriers Association; Marion F. 
Jones, Denver, for respondent. 


By the Commission: The instant 
case was based upon a petition filed 
by the Motor Truck Common Car- 
riers Association, seeking an order of 
the Commission revoking whatever 
portions of authority contained in 
private permit A—469 which we find 
have been abandoned by the owner of 
said permit, Charles E. Everitt. 

The petition alleges that in June, 
1933, said Charles E. Everitt was 
granted Permit No. A-469, with au- 
thority to transport freight from Den- 
ver to Pueblo and intermediate points ; 
that thereafter, on January 17, 1934, 
said authority was extended by the 
Commission to include the right to 
serve Trinidad. It is further alleged 
that no operations have been conduct- 
ed under said Permit A-469 by said 
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Everitt south of Pueblo, Colorado, 
and Rule 9, entitled “Abandonment or 
None-Use of Permit,” is set forth. 
The said rule reads as follows: 

“Failure of any private carrier by 
motor vehicle to operate within the 
whole or any part of the area or over 
the route or any portion of a route au- 
thorized by said permit for a period 
of six months, unless such nonuse in 
whole or in part shall have been au- 
thorized by the Commission, shall be 
deemed an abandonment thereof, and 
the Commission may, after notice and 
hearing, revoke or suspend said per- 
mit in whole or in part.” 

Said rule became effective Septem- 
ber 1, 1936. 

Respondent filed an answer to said 
petition of the Motor Truck Common 
Carriers Association, admitting that 
no service had been rendered to points 
south of Pueblo, but alleging that 
Everitt had been constantly seeking to 
secure business to Trinidad and did 
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not at any time intend to abandon any 
part of his permit. 

It is further set forth that Rule 9 
of the Commission, heretofore re- 
ferred to, is beyond the statutory au- 
thority of the Commission to promul- 
gate. 

At the hearing, the road tax re- 
ports of respondent for the years 1935 
to 1938, inclusive, were made a part 
of the record, and a witness for 
Weicker Transportation Company 
testified that said company had been 
rendering daily service, except Sun- 
day, between Pueblo and Trinidad and 
intermediate points; that no com- 
plaints had been made relative to said 
service; that said operations are un- 
profitable; that rail service also ex- 
ists between said points, as well as 
bus service carrying package freight, 
and that several private carriers were 
also rendering transportation sevice. 

The owner of Permit A—469 testi- 
fied that he secured the additional au- 
thority to serve south of Pueblo in 
order to render certain transportation 
service to the Trinidad Brewery, but 
such freight did not develop; that la- 
ter other customers desired him to 
transport freight to Trinidad, but he 
had been unable to obtain sufficient 
volume to justify commencing opera- 
tions; that about two years ago, one 
Bennie Goldstein approached him to 
purchase that portion of the permit 
from Pueblo to Trinidad, but that au- 
thority was refused by the Commis- 
sion, he and said Goldstein thereafter 
applying for a review of said decision 
in the district court; that although 
they were not successful in the dis- 
trict court, the matter still is pending, 
and the question of the authority of a 
permit holder to sell a portion of his 
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private permit is now pending in the 
supreme court from the decision of 
the district court upholding the con- 
tention of the Commission that such 
transfers were not to be allowed. 
However, a check of our files discloses 
that writ was dismissed by district 
court January 4, 1937, in Everitt- 
Goldstein matter. 

He further testified that he had 
never had any intention of abandon- 
ing any part or portion of said permit 
and would commence operations at 
any time that the volume of. traffic 
offered justified. 

The question of the power of the 
Commission to declare a permit, or a 
part or portion thereof, abandoned 
for failure to operate for a period of 
six months was considered by the 
Commission in the case of Rio Grande 
Motor Way v. Wheeler, Case No. 
4681, Decision No. 12047, June 22, 
1938. In said case, the Commission 
determined that proof of nonuser for 
a period of six months would only 
establish a prima facie case of aban- 
donment, and that respondent should 
not be limited to proof of operation 
within a six months’ period only, but 
might offer evidence to show his ac- 
tual intention. 

In the instant case, the respondent 
testified that he had no intention of 
abandoning or forfeiting any of his 
rights under said permit and explained 
the reasons why no service had been 
rendered to Trinidad. It is true that 
these are matters largely within the 
knowledge of respondent and would 
be very difficult to disprove by com- 
petent evidence on the part of com- 
plainant. However, we believe that 
it is a well-established rule that aban- 
donment must be clearly proved by 
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competent evidence. Such clear proof 
does not exist in the present record. 
After a careful consideration of the 


record, the Commission is of the opin- 
ion, and so finds, that the complaint 
should be dismissed. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Duquesne Light Company 


[Application Docket No. 55889.] 


Municipal plants, § 30 — Sale to private utility — When approved. 
The Commission will approve the purchase, by an electric utility company ff 
from a municipality, of certain electrical facilities where the transaction ap- 
pears to be an arm’s length one, where it will eliminate a partial duplication 
of facilities, and where all the consumers involved will benefit from a ma- 
terial reduction in the cost of service. 


[June 28, 1939.] 
| aeeeaniony for approval of purchase of electric facilities; 


granted. 


By the Commission: This applica- 
tion is for a certificate of public con- 
venience evidencing our approval of 
the purchase of certain electric facili- 
ties in the townships of Shaler and 
O’Hara, Allegheny county, by Du- 
quesne Light Company from the bor- 
ough of Sharpsburg. The purchase 
price is $12,759 cash. 

As of January 5, 1939, petitioner 
estimated the original cost of the 
facilities to be acquired at $19,517, 
and estimated accrued depreciation at 
$9,720, or an estimate of $9,797 for 
original cost less depreciation. As 
of May 18, 1938, petitioner estimated 
the reproduction cost new at $25,477, 


accrued depreciation at $12,671, and © 


reproduction cost new less deprecia- 
tion at $12,806. The purchase price 
of $12,759, it will be observed, is 


29 P.U.R.(N.S.) 


substantially the reproduction cost 
new less accrued depreciation of the 
physical property to be acquired. 
Petitioner proposes to debit to elec- 
tric plant in service account the esti- 
mated original cost of the facilities to 
be acquired, being $19,517; to credit 
to reserve for depreciation of electric 
plant account the estimated deprecia- 
tion requirements on account of the 
facilities to be acquired, being $9,720; 
and to debit to electric plant acquisi- 
tion adjustments account the differ- 
ence between the consideration of 
$12,759 payable for the facilities and 
the estimated depreciated original cost 
of the facilities ($9,797), such dif- 
ference being $2,962. This amount 
of $2,962 will be hereinafter ordered 
to be amortized from electric plant 
acquisition adjustments _ account 


314 











through Account No. 505—Amortiza- 
tion of Electric Plant Acquisition Ad- 
justments, since the circumstances 
here are substantially similar to those 
involved in the application of Du- 
quesne Light Company for approval 
of the purchase of certain electric fa- 
Wcilities of the borough of Aspinwall, 
} Application No. Docket 42224 (29 
7P.U.R.(N.S.) —). 

} At the present time, a portion of 
|] Duquesne Light Company’s facilities 
Jare duplicating those to be acquired 
i from the borough of Sharpsburg. 
Upon the consummation of this sale, 


opin- 
plaint 


















ed fj the company will retire the duplicated 
tion fy eduipment. Based upon original cost, 
ma- f| the value of the facilities to be re- 





tired is placed at $1,250, with ac- 
7 crued depreciation of $750. In addi- 
j tion, the company anticipates an ex- 
pense of $290 for removing this 
7 equipment. The company has submit- 
i ted an estimate of $13,120 as the 
amount required for rehabilitation of 
the acquired property and integration 
with its own equipment. 

In the transfer of these facilities 


















ec- 
ti- Duquesne Light Company will acquire 
to 345 new customers, nearly all of whom 
dit are to be served under the company’s 
ric Tariff ‘“C’—General Service. Based 
a- upon consumer-consumption data for 
he the 12-month period ended August 31, 
0; 1937, these consumers will receive a 
i- total annual reduction in the cost of 
r- service of approximately $2,707. This 
yf reduction will mean a decrease in bill- 
d ing of approximately 23.6 per cent a 
st year to the consumers. The results 
- of the light company’s survey of the 
it consumers to be acquired by this 
d transaction show that, based upon 
t consumer data for the 12-month pe- 






riod ended May, 1939, all but one of 






RE DUQUESNE LIGHT CO. 


315 


the commercial consumers to be trans- 
ferred will receive reductions in both 
their monthly and annual billings. 
Due to no demand measurement of 
this one customer being available, the 
effect upon his billing cannot be de- 
termined. However, the company 
avers that based upon past experience 
it can be assumed that a reduction 
would take place. 

The company avers that the ap- 
proximate gross annual income from 
the 345 consumers would be $8,722, 
and that the probable operating ex- 
pense to serve the customers would be 
$4,834, leaving an annual net income 
of $3,888. 

The transaction which we are asked 
to approve appears to be an arm’s 
length one, since the parties thereto are 
unaffiliated with each other; it will 
eliminate a partial duplication of fa- 
cilities, and substantially all, if not all, 
the consumers involved will benefit 
from a matetrial reduction in the cost 
of service. The transaction will, 
therefore, be approved. 

The matters and things involved 
having been duly presented and full 
consideration thereof having been had, 
we find and determine that approval, 
subject to certain conditions, of the 
purchase by Duquesne Light Company 
from the borough of Sharpsburg, Al- 
legheny county, of certain electrical 
facilities in the townships of Shaler 
and O’Hara, Allegheny county, is 
necessary or proper for the service, 
accommodation, convenience, or safe- 
ty of the public; 

Therefore, Now, to wit, June 28, 
1939, It is ordered that the purchase 
by Duquesne Light Company from the 
borough of Sharpsburg, Allegheny 
county, of certain facilities in the 
29 P.U.R.(N.S.) 











townships of Shaler and O’Hara, Alle- 
gheny county, be and is hereby ap- 
proved, subje-t to the following two 
conditions : 

1, That the approval hereby given 
is not to be understood as requiring 
the Commission, in any proceedings 
that may be brought before it for 
any purpose, to fix a valuation on said 
electrical facilities equal to the amount 
of the consideration to be paid there- 
for, or to approve or prescribe rates 
which shall be sufficient to yield a re- 
turn on said consideration. 

2. That Duquesne Light Company 
record in its accounts the purchase of 
said electrical facilities, and each and 
every transaction and operation inci- 
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dent thereto, in accordance with the 
provisions of the Uniform System of 
Accounts for Electric Utilities pre. 
scribed by the Commission by Gen- 
eral Order No. 37, effective January 
1, 1937, as amended, and that any 
amount chargeable to Account No. 
100.5, Electric Plant Acquisition Ad- 
justments, be amortized over a period 
of time not longer than the estimated 
average remaining life of said facili- 
ties, by charges to Account No. 505, 
Amortization of Electric Plant Ac- 
quisition Adjustments; provided, that 
such accounting shall not be binding 
upon either the Commission or Du- 
quesne Light Company in rate-making 
or other regulatory proceedings, 





FEDERAL POWER COMMISSION 


Re Connecticut River Power Company et al. 


[Docket No. IT-5552.] 


Consolidation, merger, and sale, § 4.4 — Jurisdiction of Federal Commission — 


Denial of disclaimer. 


A determination by the Federal Power Commission disclaiming jurisdic- 
tion with respect to mergers or consolidations of facilities of subsidiaries 
of a holding company should be denied when the facilities include a hydro- 
electric generating plant on or near a river, which is a navigable water of 
the United States subject to congressional jurisdiction, which plant may 
affect the interests of interstate and foreign commerce (modifying the 
course, condition, or capacity of navigable waters of the United States) 
and may be subject to future Commission orders appropriate or expedient 
in the public interest to conserve and utilize the navigation and water- 
power resources of the region, it appearing that the dam may have been 
constructed or reconstructed in violation of law and that the plant may 
create an obstruction to the navigable capacity of water, and that the plant 
may create an illegal obstruction to the navigable capacity of water, and 
that its operation and maintenance may constitute a violation of law. 


[July 17, 1939.] 
_— for determination disclaiming jurisdiction with re- 
spect to proposed transactions involving consolidations or 
mergers of facilities of subsidiaries of a holding company; 
petition denied. 


29 P.U.R.(N.S.) 
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By the Commission: Upon the 
petition filed June 10, 1939, Amend- 
ment No. 1 thereto filed June 28, 1939, 
and Amendment No. 2 thereto filed 
July 7, 1939, by the Connecticut Riv- 
er Power Company (referred to as 
the Connecticut Company), a New 
Hampshire corporation, Bellows Falls 
Hydro-Electric Corporation  (re- 
ferred to as the Bellows Falls Com- 
pany), a Vermont corporation, and 
New England Power Company (re- 
ferred to as the New England Com- 
pany), a Massachusetts corporation 
(all of the said-corporations being 
hereinafter referred to as _petition- 
ers), requesting a declaratory deter- 
mination by this Commission dis- 
claiming jurisdiction over certain pro- 
posed transactions therein described ; 

It appearing therefrom that: 

(a) Each of the petitioners is a 
public utility within the meaning of 
that term as used in the Federal Pow- 
er Act; 

(b) All of the petitioners are sub- 
sidiaries of a holding company desig- 
nated on the records of the Securities 
and Exchange Commission as the New 
England Power Association, and none 
of them has been granted a general 
exemption under the Public Utility 
Holding Company Act of 1935; 

(c) The Connecticut Company 
proposes to sell certain of its electric 
facilities, which include facilities sub- 
ject to the jurisdiction of this Com- 
mission, and the Bellows Falls Com- 
pany proposes to sell all of its electric 
facilities, including all of its facilities 
subject to the jurisdiction of this Com- 
mission, to the New England Com- 
pany, and the latter proposes to pur- 
chase all of said facilities and to give 
in consideration therefor cash or cash 
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and common stock of the New Eng- 
land Company ; 


(d) The New England Company 
proposes to issue its bonds and com- 
mon stock for the consummation of 
the aforesaid purchase; 

(e) The Connecticut Company and 
the Bellows Falls Company are, with 
respect to the aforesaid dispositions of 
facilities by them, respectively, sub- 
ject to the requirements of § 12(f) 
of the Public Utility Holding Com- 
pany Act of 1935 and Rule U-12F-1 
of the General Rules and Regulations 
under the Public Utility Holding Com- 
pany Act of 1935, prescribed by the 
Securities and Exchange Commission ; 

(f) The acquisitions by the New 
England Company of the aforesaid 
facilities are proposed to be consum- 
mated pursuant to express authoriza- 
tions by the Massachusetts Department 
of Public Utilities and are regarded 
by the petitioners as exempted from 
the requirements of § 9(a) of the 
Public Utility Holding Company Act 
of 1935 by § 9(b) (1) of that act; 

(g) The aforesaid issues of bonds 
and common stock are proposed to be 
made pursuant to approvals by the 
Massachusetts Department of Public 
Utilities, and to the extent required by 
the laws of New Hampshire and Ver- 
mont, by the New Hampshire Public 
Service Commission and the Vermont 
Public Service Commission; an ap- 
plication has been filed with the Se- 
curities and Exchange Commission 
pursuant to § 6(b) of the Public Util- 
ity Holding Company Act of 1939 for 
the exemption of such issues from the 
requirements of § 6(a) of the said 
act as being issues of securities by a 
subsidiary of a registered holding 
company solely for the purpose of fi- 
29 P.U.R.(N.S.) 











nancing the business of such subsid- 
iary company, and expressly author- 
ized by the state Commission of the 
state in which such subsidiary is or- 
ganized and doing business; and if 
exempted under said § 6(b), the peti- 
tioners will be exempt from the re- 
quirements of § 204(a) of the Federal 
Power Act by the provisions of 
§ 204(f) of that act, or if not so 
exempted, then the petitioners will be 
exempt from the requirements of 
§ 204(a) of the Federal Power Act 
by § 318 thereof; 

(h) The facilities proposed to be 
sold by the Bellows Falls Company in- 
clude a hydroelectric generating plant 
located on or near the Connecticut 
river at or near Bellows Falls; the 
Bellows Falls Company was original- 
ly chartered for the improvement of 
navigation on the Connecticut river 
by the construction and operation of 
navigation improvements at and near 
said site and for many years appears 
to have maintained and operated navi- 
gation improvements at or near said 
site and to have collected tolls for the 
use of such improvements ; 


(i) The Connecticut river was 
used for many years for the transpor- 
tation of persons and property in in- 
terstate and foreign commerce from 
a point some distance above the Bel- 
lows Falls site to its mouth, is a nav- 
igable water of the United States and 
is a stream over which Congress has 
jurisdiction under its authority to reg- 
ulate commerce with foreign nations 
and among the several states; and the 
aforesaid plant may affect the inter- 
ests of interstate and foreign com- 
merce and may alter or modify the 
course, condition, or capacity of navi- 
gable waters of the United States; 
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(j) The dam of the said plant may 
have been constructed or reconstruct- 
ed in violation of § 9 of the Rivers 
and Harbors Act of 1899; the said 
plant may create an obstruction to the 
navigable capacity of water of the 
United States in violation of § 10 of 
said act; the operation and mainte- 
nance of said plant may constitute a 
violation of § 23(b) of the Federal 
Power Act; and an order requiring 
the licensing of said plant under the 
Federal Power Act or otherwise per- 
taining to the construction, operation, 
maintenance, sale, or acquisition there- 
of, may be appropriate or expedient 
in the public interest to conserve and 
utilize the navigation and water pow- 
er resources of the region; 


The Commission, having consid- 
ered the said petition, as amended, and 


the statements of fact therein made,’ 


finds : 

(1) This Commission’s consider- 
ation of the aforesaid petition, as 
amended, and action thereon as pro- 
vided herein, is appropriate to carry 
out the provisions of the Federal Pow- 
er Act; 

(2) Each of the aforesaid pro- 
posed acquisitions of facilities by the 
New England Company will consti- 
tute a merger or consolidation of its 
facilities which are subject to the ju- 
risdiction of this Commission with 
facilities of another person, within the 
meaning and subject to the require- 
ments of § 203(a) of the Federal 
Power Act, and the said New Eng- 
land Company is not relieved from 
such requirements by any other stat- 
utory provision if it is exempt from 
the requirements of § 9(a) of the 
Public Utility Holding Company Act 
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of 1935 by the provisions of § 9(b) 
(1) of the latter act; and 

(3) The facts shown by the peti- 
tion and the matters appearing under 
paragraphs (h), (i), and (j) above 
indicate that this Commission may 
have jurisdiction with respect to the 
construction, maintenance, operation, 
acquisition, transfer, or licensing of 
the hydroelectric project of the Bel- 
lows Falls Company which is located 
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at or near Bellows Falls on the Con- 
necticut river ; 

(4) The facts shown by and in 
support of the petition herein are in- 
sufficient to enable this Commission 
to grant said petition; 

The Commission orders that the 
said petition for a determination dis- 
claiming jurisdiction with respect to 
all of the above referred to transac- 
tions is denied. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Ora L. Caley 


Farmers Telephone Company 


[2-U-1469.] 


| Service, § 209 — Extension — Telephones — Location of line. 


A person cannot insist upon telephone service by means of a line in a par- 
ticular location, the use of which may involve the utility company in litiga- 
tion and dispute, when another location not attended by such objection is 


available. 


[July 13, 1939.] 


“Pomearys that telephone company unreasonably refuses to 
extend telephone service; complaint dismissed. 


By the Commission: On May 17, 
1939, Ora L. Caley of Potosi com- 
plained to this Commission that the 
Farmers Telephone Company (of 
Lancaster) had unreasonably refused 
to extend telephone service to him 
upon his request. 


APPEARANCES: Ora L. Caley, 
Potosi; Farmers Telephone Company, 
by Chris Kartman, President, George 
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Peterson, Manager, William Pink, Di- 
rector, John F. Taylor, Director, Carl 
Brandemuehl, Director, Carl Forch, 
Director, Hart Bossart, Director, and 
Joe Funk, Lineman; Frank C. Meyer, 
Attorney, for M. J. Flesch and John 
Flesch. 

The complainant claims to have an 
easement, sufficient for the mainte- 
nance of a telephone line, 164 feet 
wide for a distance of about 4 mile 
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extending from his property to the 
public highway, county trunk N and 
U, over lands of M. J. Flesch, subject 
to a land contract interest held by John 
Flesch. 


Several years ago the complainant 
took telephone service from the Farm- 
ers Telephone Company (of Lancas- 
ter) over a line constructed over this 
164-foot right of way but about six 
or seven years ago discontinued such 
service and until this time has been 
without telephone service. 

During this period the owners of the 
property removed the telephone poles 
from the lane and now have the land 
on both sides of it under cultivation 

When the complainant made appli- 
cation for telephone service and be- 
fore the building of the line was start- 
ed, John Flesch advised the Farmers 
Telephone Company that he and his 
father objected to the line being run 
along the land because of agricultural 
reasons, but that they were willing to 
grant an easement to the company 
across their yard and then in a line 
across a pasture to the Caley property. 
At the hearing this offer was again 
made. 

The suggestion was also made that 
the complainant be connected to the 
Beetown exchange, but this was unsat- 
isfactory because it necessitated going 
through two centrals. 

The complainant maintains that be- 
cause he has this 164-foot easement, 
and because the former telephone line 
was constructed within same and had 
been there for some thirty years, he 
is entitled to have the present line 
constructed in the same location in 
spite of the objection of the owners of 


the property. No other reason was 
advanced by the complainant for in- J 


sisting upon the line in this location. 


He ended his testimony by stating “If 
they decide they want to put the line 
that way (meaning over the proposed 
easement), I don’t want the phone.” 

It appears that the Farmers Tele- 
phone Company had completed con- 
struction of the pole line along the 
highway up to the lane, and that the 
complainant during the absence of the 
owners and in spite of their objection 
set the poles on the lane to meet the 
pole line on the highway. All of the 
wire but one span was strung when 
the owners returned and again object- 
ed to the building of the line in that 
location. 

At the hearing the Farmers Tele 
phone Company stated it was entirely 
willing to construct the line over the 
proposed location or any other so long 
as it was granted the necessary ease- 
ment by the owners of the property. 

The position of complainant appears 
to be wholly capricious. No reason 
appears why service cannot be as effec- 
tively rendered over a line constructed 
across the Flesch property in the loca- 
tion offered as in that claimed by com- 
plainant. The complainant cannot in- 
sist upon service by means of a line in 
a particular location, the use of which 
may involve the telephone company in 
litigation and dispute, when another 
location not attended by such objec- 
tion is available. 


Finding 


That the 
Farmers Telephone Company (of 
Lancaster) has not unreasonably re- 
fused to serve the complainant. 


The Commission finds: 
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Bus bars are frequently subjected to attack by 
corrosive gases generated in industrial processes. 
That’s why Alcoa Aluminum bus bars are so 
widely used to serve these processes. Aluminum 
performs well under adverse conditions. 

The light weight of Aluminum bus bar is an 
equally important advantage; buses must often 
be installed where no provision was made for 
supporting heavier materials. Aluminum provides 
ample current-carrying capacity and strength 
to withstand short-circuit stresses. 

Ask our engineers for recommendations and a 
quotation on your next bus bar installation. 
ALuminum Company oF America, 2134 Gulf 
Building, Pittsburgh, Pennsylvania. 


Sk. 





3 
4 


Aluminum housings are non-magnetic, light in weight, 
strong and neat. Need no protective coating of paint. 
Aluminum is easy to fabricate; sheet and structural shapes 
may be purchased from conveniently located stocks. 
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Thermolier Unit Heaters Have 
Individual Automatic Control 


UILT-IN individual automatic control of 

both day and nighttime temperatures, at 
unusually low cost, is now provided in Grin- 
nell Automatic “Thermolier” Unit Heaters, 
made by Grinnell Company, Inc., of Provi- 
dence, R. I. The control is also easily added 
to existing unit heaters of any make, as it 
requires merely to be tied into the line at the 
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New Control for Unit Heaters 


heater itself, completely eliminating the high 
cost of special wiring. 

Heart of the device is a bulb-type thermostat 
containing a solid liquid charge, mounted with- 
in the heater housing. Two pointers—one for 
day, one for night—are quickly adjusted ‘over 
a 60 degree range by someone in authority and 
locked. Thereafter, day and night settings are 
made by a simple pull-cord control hanging 
from the heater. A special setting makes pos- 
sible summer operation of the fan alone, under 
automatic thermostat control, without addi- 
tional wiring or other changes. 

Complete information on both the Auto- 
matic Thermolier embodying the new device, 
and on the low-cost control itself, will be sent 
on request by the manufacturer. 


Doerr Heads Sales for P. G. & E. 


O R. Doerr, for the last year chairman of 
e the Pacific Gas and Electric Company’s 
sales planning committee, has been appointed 
general sales manager of the company, suc- 
ceeding the late H. M. Crawford.” Announce- 
ment of Doerr’s appointment was made re- 
cently by R. E. Fisher, vice president in charge 
of public relations and sales. 


) Industrial Progress 


information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 





Arkansas Utility Puts $1,200,000 
in Rural Lines 


if to Arkansas Power & Light Company re- 
cently completed and placed in service the 
400th rural line constructed since January, 
1935, when Harvey Couch, president, in- 
augurated the rural electrification program 
with the new type line developed by company 
engineers in coOperation with manufacturers, 

The 400 rural line projects comprise more 
than 1,800°miles of line. The company has in- 
vested approximately $1,200,000 in these rural 
lines.. Somé* were built with company funds, 
and others‘withfunds obtained from the REA, 
which purchased the utility’s bonds. 


Gas Appliance Sales Increase 
Expected to Continue 


ANUFACTURERS of gas appliances antici- 
M pate accelerated fall and winter selling 
seasons based on the constantly rising sales 
figures for all gas appliance lines so far in 
1939, it was reported by E. R. Guyer, presi- 
dent of the Association of Gas Appliance and 
Equipment Manufacturers, following a recent 
meeting of the board of directors at the na- 
tional headquarters in New York. 

Mr. Guyer said that increasing sales indicate 
greater buying power on the part of the con- 
sumer public throughout the country. He 
pointed out that at the rate sales have been 
rising, 1939 averages should exceed those of 
the past ten years. He attributed the increase, 
in part, to the ever-growing demand for qual- 
ity merchandise, adequately labelled and hon- 
estly advertised. 

Applications for membership in the Asso- 
ciation from ten major gas appliance manu- 
facturing companies located in various sec- 
tions of the United States, Canada and Aus- 
tralia were approved by the board. 

Approval was also given to a program for 
the Association’s annual meeting to be held at 
the Roosevelt Hotel in New York on Mon- 
day, October 9th. The principal event at the 
annual gathering of the manufacturer mem- 
bers will be the election of officers and direc- 
tors for the fiscal year 1939-40. 


Boulder Dam Is Largest Plant 


HE addition of a seventh huge generator 
& makes the Boulder Dam plant the largest 
in the world, with a present capacity of 860,000 
horsepower and a potential production of more 
than twice that amount. 
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Wide Acceptance 


with UTILITIES— 


GMC TRUCKS 


Yo TO 15 TONS 
STANDARD ON C.O.E. TYPES 
10 DIESEL MODELS 


Utilities favor GMCs in all truck capacity 
brackets—from the smallest truck to the larg- 
est. In nearly every state in the Union—if 
uot in every state—public utilities own and 
favor GMC’s standardized truck design (in- 
herently the same through the whole range 
of models). Not only do GMCs have more 
power than a/JJ other trucks, size for size, 
but they give infinitely better gas savings, 
and they look better, too. Yet, GMC 
prices are down, crowding the very lowest! 
Our own YMAC Time Payment Plan assures you 


of lowest available rates 


¢ THE TRUCK OF VALUE + 











TRAILERS 
- DIESELS 


GMC TRUCKS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








38 INDUSTRIAL PROGRESS—( Continued) 


Measuring Device for Survey 
and Line Extension Work 


a and improved Survey Foot-Odometer 
has just been announced by the Speedo- 
meter Electric Company, San Francisco, Cali- 
fornia, 

This dependable measuring device calculates 
accurately in terms of feet. It can be used 
advantageously when making preliminary sur- 
veys, checking work in progress, taking inven- 
tory, and when measuring line extensions con- 
templated. 


Accurate Foot Calculator 


The instrument is mounted on the steering- 
post of a car and is driven by a cable con- 
nected to a dual-adapter. The dual-adapter is 
connected to the speedometer transmission out- 
let. The installation of this equipment does 
not affect the speedometer reading in any way. 

The equipment, altho purchased for use on 
a certain car, can be transferred to another 
make of car. It is sometimes necessary, how- 
ever, to alter the length of the cable or to 
change the cable connections. 

Accuracy is obtained by changing the gear 
ratio in the dual-adapter which will either in- 
crease or decrease the r.p.m. of the cable, as 
the case may require, in order to compensate 
for any inaccuracies in the speedometer equip- 
ment, such as: special rear end ratios or tire 
equipment. 

Features of this new Foot-Odometer are the 
sliding gear engaging device and a wheel-type 
odometer which allows the odometer to sub- 
tract when car is in reverse gear. 


Walker Electrical Company 
Opens Branch Plant 


1 fea Electrical Company, Atlanta, an- 
nounces the erection of a new branch 
plant off Northside drive in Atlanta, which is 
now being used for the production of a com- 
plete line of outlet and switch boxes, bar 
hangers, clamps, lath supports, extended ears 
and other miscellaneous accessories for these 
boxes. 

This marks entrance into a new field of pro- 
duction for the company, which already has 
been manufacturing lighting panels, circuit 
breaker panels, service entrance switches, pull- 
out and safety switches, motor testing devices, 
cutout and junction boxes, socket metering 
equipment, and stud and aluminum cabinets of 
all kinds, 


Portable Varmeter Measures 
Reactive KV-A 


bY fers extensive wiring, expensive 
equipment, or cutting into the line, the 
new General Electric portable varmeter per- 
mits quick determination of current up to 
300 amperes, of line volts, and of reactive 
kv-a on power lines. The new varmeter is 
simple to operate and a lineman can clamp the 
12-pound instrument on the line, connect the 
voltage dividers, and obtain readings of volts, 
amperes and vars by the operation of a selec- 
tor switch. Scale illumination assures accurate 
readings in poor light or at night. 

The Type AE-1 instrument employs an 
electrostatic watt-meter element and measure 
vars (reactive volt-amperes) on a single-phase 
basis by indicating the product of amperes and 
volts, and the sine of the angle between these 
quantities. The jaws of a split-core trans- 
former on top of the varmeter may be latched 
open, the instrument hung on the line, and the 
latch tripped with an insulated stick. This 
transformer supplies the element with a volt- 
age proportional to the line current. 

A self-contained lamp on the varmeter case 
provides illumination for a light index and 
the scale which is marked on a sheet of trans- 
lucent compound. 

Voltage dividers, which are attached to the 
line by clamps, supply the definite fraction of 
line voltage. These dividers, two connected in 
series for single-phase, and three connected 
to form a Y box for three-wire, three-phase, 
consists of plastic tubes containing resistors, 
a small capacitor, and a neon lamp which 
glows when the dividers are energized. Con- 
nections are made with these dividers by flexi- 
ble leads with spring connectors. 





ELECTRIC HEATING EQUIPMENT THAT WILL 
HELP YOU SERVE THE PUBLIC BEST 
Designing, Engineering, Manufacturing of Electric 
Heating Units for Industrial Purposes. 
ACME ELECTRIC HEATING CO., Dept. U 
1217. Washington St. 

Boston, Mass. 








FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 





38 N. Canal S¢., Dayton, 0. 
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Computes and Prints Balances 
Automatically 


A LONG step forward from the present com- 
plete electrification of the descriptive 
bookkeeping machine has just been made by 
Remington Rand, with the announcement of 
a new series of models featuring automatic 
balances. 

As distinguished from electrification of all 
operating features of the machine, whereby 
electricity furnishes the power to drive the 
mechanism, the automatic balance feature is 
all-electric. By means of selenoid relays, 
electricity now becomes an operating feature, 
not merely a source of power. 

With automatic balances, posting operations 
are substantially reduced. Ina typical accounts 
receivable installation, the operator writes the 
previous balance, the date, the description of 
the transaction, and posts the charges or 


Improved Bookkeeping Machine 


credits. The machine then automatically tabu- 
lates into the balance column and delivers the 
new balance automatically, without any at- 
tention or direction by the operator. 

The machine automatically computes and 
prints debit balances or sub-balances. True 
credit balances, sub or full, are delivered auto- 
matically in red, in oblique type and designated 
with CR symbol. Dual cross-computing and 
dual printing of debit or credit balances are 
also fully automatic. In addition, balances may 
be transferred directly from either cross 
register to the other, with or without vertical 
accumulations. 

A convenient switch control permits the 
operator to disconnect the electric automatic 
balance feature at will. Furthermore, either 





ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 


603 So. Dearborn St. Chicago, Ill. 











single or dual cross-computing and printing 
may be electrically operated or manually con- 
trolled at any position of the carriage, 

Two models are equipped with the auto- 
matic balance feature—Model 283, a single 
cross-computing machine, and Model 285, with 
dual cross-computations. Both models feature 
complete electrification of all alphabet and 
numeral keys, of carriage, and of all operat- 
ing features. 


World’s Fair Big Attraction 
At AGA Convention 


HE New York World’s Fair with its many 

applications of gas will be the major at- 
traction of the twenty-first annual convention 
of the American Gas Association. The meet- 
ing will be held at the Hotel Pennsylvania, 
New York City, October 9th to 12th. 

The management of the New York World’s 
Fair has designated Monday, October 9th, the 
opening day of the convention, as Gas Industry 
day at the Fair. A special program for visit- 
ing delegates is being arranged for that day. 

The framework of a strong program of wide 
appeal has been prepared for the general ses- 
sions by an able program committee headed 
by George F. Mitchell, president of The 
Peoples Gas Light and Coke Company, Chi- 
cago, according to a recent AGA announce- 
ment. Three consecutive morning sessions 
will be held begininng on Tuesday of con- 
vention week. These sessions are devoted to 
broad problems of national interest to the 
gas industry while sectional meetings are con- 
fined to specialized subjects. The latter meet- 
ings are being curtailed somewhat to allow 
more time to visit the Fair. 

The speakers at the general sessions in- 
clude Conrad N. Lauer, president of the Amer- 
ican Gas Association and president of The 
Philadelphia Gas Works Co.; Thomas Henry 
Sanders, professor of accounting in the 
Graduate School of Business Administration, 
Harvard University; James F. Pollard, presi- 
dent, Seattle Gas Co., who will talk about 
national advertising ; and A. F. Rice, manager 
of market development of the Southern Cali- 
fornia Gas Company whose subject will be 
“The Sales Outlook.” Technical developments 
will be discussed by Herman Russell, president 
Rochester Gas & Electric Corp., and past 
president of the AGA. 

The Natural Gas Section of the Association, 
under the chairmanship of Thomas R. Wey- 
mouth, vice-president of Columbia Gas & 
Electric Corp., New York, has arranged a most 
interesting program for Monday, October 9th. 
The principal feature of this program is a pub- 
lic relations forum under the leadership of 
B. C. Adams, vice president, The Gas Service 
Company, Kansas City, Mo. The Accounting, 
Technical, and Industrial Gas Sections will 
meet Tuesday afternoon, October 10th and 
the latter two also Wednesday afternoon. The 
Commercial Section will have luncheon meet- 
ings both days. 
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CUMULATIVE 








United States Supreme Court 


i aleaiilies kere United States Circuit Courts 


of Appeals 
COVERING United States District Courts 
FIFTY YEARS State Courts 
Federal Regulatory 
AN EXHAUSTIVE Commissions 


State Regulatory Commissions 
Insular and Territorial Regu- 
latory Commissions 


SURVEY OF 
THE LAW 





P. U. R. DIGEST 
















WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 





A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 


A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


SIMPLE 
ALPHABETICAL 
CLASSIFICATION 
OF SUBJECTS 


A GREAT REVIEW 


A GREAT SERVICE 
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An International Business Machines Service Bureau 


Let this FACT-FINDING SERVICE 
work for YOU 




















You can speed up the work of obtaining detailed records and analyses by 
employing the International Business Machines Service Bureau. 


Through the medium of punched cards and International Electric Book- 
keeping and Accounting Machines, this organization will prepare Rate 
Analyses, Customer Market Analyses, Inventory Tabulations, and many 
other important records and reports. 


Our wide experience in payroll methods and machines also places this 
organization in a position to render valuable assistance in the preparation 
of required payroll and Social Security records. 


International Business Machines Service Bureaus are located in principal 
cities and will work with you on a part-time or complete-job basis. 
Naturally, the strictest confidence is an underlying principle in the handling 
of all data. Call your nearest International office for complete information 
today. 


INTERNATIONAL BBLS ve CORPORATION 


World Headquarters Building 
590 Madison Avenue, New York, N. Y. 











Branch Offices in Principal 
Cities of the World 
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NEW, APPROVED, IMPROVEI 


UNDERWRITERS o 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP D~ INCLUDING 
GASOLINE ~ PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL N& 


NATIONAL CarBon Co.INC 
New York,NY. 







































PERMISSIBLE 








Approvac N2 605 
Approveo For Sarery tn Ain 
Ano-Mernant Mixtures 














SAFETY a 


i 


ai 
r 


sey MT 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- [ | 


"Turse new “Eveready” focusing spotlights for use in explosive, 
gaseous atmosphere bear the inspection labels of both the U. S. 
Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 
‘under the dangerous atmospheric conditions listed on the label. 
The new “Eveready” Safety Flashlights are of high quality semi- 
hard rubber reinforced with brass, with unbreakable, plastic lenses, 
special protected lamp and hand-replaceable, heavy-duty slide 
switch with positive “off” and “on” positions. Hexagonal heads 


line, alcohol, ‘acids, alkali, are non-conducting and proof against 
impact and dropping. 


il | iui 





Guard wire holds lamp in 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC 














lamp-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Franci N 
ee Unit of Union Carbide (3 and Carbon Corporation 

‘The word “Eveready” is the trade-mark of National Carbon Co., lat. ee 
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MASTER-LIGHTS 


ANNOUNCE TYPE "WS" 


“A Master-Light For Every Need" 
YOU OWE YOUR MEN THE BEST THERE IS 
FASTER—BETTER LINE REPAIRS 


Portable hand searchlights for repair, in- 
spection and emergency crews. Most 
powerful and lightest weight made. 


Many dry and rechargable battery 
types. 


TYPE WS MANUFACTURERS OF WORLD'S MOST 
POWERFUL HAND AND AUTOMOBILE 
SEARCHLIGHTS 


Sent on approval 


CARPENTER MFG. CO. 
197 SIDNEY STREET—CAMBRIDGE, MASS. 








HYDRAULIC TURBINES B_ 


BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Solting the Spirai Casing aaliei su 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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DAVEY TREE TRIMMING SERVICE 


Efficient Tree Trimming 
@ Low Unit Costs 
@ Widely Available 
@ Expert Workmanship 
@ Thorough Reliability 


AT THESE LOW RATES 


You Can Really Afford to Carry 


: DAVEY TREE SERVICE| 


to actuarial experience, nogects ra 
for your expectancy Oo} life. It ha 


cash and loan values. 


Always use dependable Davey Service | 








Specify one of 


ESLEECK 


S 


Tus low-cost policy cannot be issued in | D / 
amounts less than $2,500. T H IN PN 
At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your bene- | ey 
ficiary either $10,000 at your death or a 


monthly income for life. Write us for full RECORDS, FORMS 


details, stating age. Use the coupon below. 
Mail it now. LO) 530 
THE LINCOLN NATIONAL LIFE THIN LETTERHEADS 


INSURANCE © COMPANY 
FORT WAYNE S& INDIANA DOCUMENTS 


ITS NAME INDICATES ITS CHARACTER : 2 ES a 
MAIL THIS COUPON SEND FOR SAMPLES 








a ESLEECK 
i WE Datbbe-Voiabbobate ml Grey sib oy-bab's 
Turners Falls, Mass. 
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“THE MOST EFFICIENT INSPECTION SERVICE 
I'VE EVER KNOWN 


and in addition 


’'VE SAVED MONEY 
ON MY 


BOILER INSURANCE” 


There’s a double advantage in placing your 
boiler and machinery insurance with Lum- 
bermens. First, Lumbermens puts at your 
service an inspection service of trained 
specialists holding licenses issued by the 
highest recognized authorities. The life 
work of these men has been in the manu- 
facture, inspection and maintenance of 
boilers and machinery. 


Through their efforts, costly shut-downs and 
repairs are avoided. They bring you money- 
making suggestions on maintenance and the 
avoidance of accidents. Lumbermens policy- 
holders have saved thousands of dollars be- 
cause of Lumbermens inspection service. 

policyholders 


Second, Lumbermens save 


through Lumbermens cash dividends. Every 
year since organization, through war, panics 
and depressions, Lumbermens has paid its 
policyholders these cash dividends. The rate 
of dividend on boiler and machinery in- 
surance has never been less than 25% of 
the premium—-an outright saving of one- 
fourth on boiler policyholders’ insurance. 


Lumbermens policy is broad and the initial 
rate you pay is the so-called “standard” 
rate. And back of this policy is one of the 
largest and strongest casualty insurance 
companies in the world. 

Learn more about this opportunity to re- 
duce your boiler and machinery insurance 
costs. An inquiry on your own letterhead 
will bring you prompt information. 


LUMBERMENS MUTUAL 
* CASUALTY COMPANY 


James S, Kemper, President 
MUTUAL INSURANCE BUILDING, CHICAGO, U. S. A. 
Save with Safety in the “World’s Greatest Automobile Mutual” 
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WHY CHEVROLET LEADS 


in Motor Truck Sales 


‘ 


ATLANTIC CITY 


ee 
ve 


Why do Chevrolet’s 1939 truck sales _ and in industry, purchase motor truck 
exceed by 36 per cent* the sales of the as they purchase other capital equiy ‘pa 
next truck manufacturer? ment, on the basis of the maximur 

There can be but one reason for return on their investment—and ha 
Chevrolet’s predominant leadership in concluded that the best buy i 


sales. It is that buyers, in business Chevrolet. 


*Latest available R. L. Polk & Company officic 
registration figures through May, 1939, 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 
General Motors Instalment Plan—convenient, economieal-monthly payments.-4 General Motors Value. 


os - am. 
7 


DESIGNED FOR THE LOAD jee POWERED FOR THE PULL 
ct oS 


MASSIVE NEW SUPREMLINE TRUCK STYLING ...~COUPE-TYPE CABS... VASTLY IMPROVED VISIBILITY ¢ 

FAMOUS VALVE-IN-HEAD TRUCK ENGINE e« POWERFUL HYDRAULIC TRUCK BRAKES (Vacuum-Power 

Brake Equipment optional on Heavy-Duty models at additional cost) e FULL-FLOATING REAR AXLE on 
Heavy Duty models only (2-Speed Axle optional on Heavy Duty models at additional cost) 
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x *« PROBSCIS 


THE SUPERIOR SWITCHBOARD & DEVICES CO. 
CANTON , OHIO 


* AZ: actitttig * 
L / 


é 





METER ¢ RELAY TEST SWITCHES METER TEST BLOCKS ¢ TABLES 
METER € TRANSFORMER ENCLOSURES 


WALL ' BiG BRUTE’ 


DREADNAUGHT 


 Splicers Furnace-& 


Designed and built for 


PUBLIC UTILITY SERVICE 


|) @ EXTRA WIDE TANK ADOPTED AS STANDARD BY MANY OUTSTAND- 
®@ HINGED FLUE 
@ HEAVY BURNER WITH 
@ REMOVABLE JET BLOCK 
@ KEROSENE OR GASOLINE 


ING POWER AND TELEPHONE COMPANIES. 


P. WALL MFG. SUPPLY CO. 
PITTSBURGH, PA. 
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CRESCEN 


INSULATED WIRE AND CABL 





or 


Bodlroads Use It! 


To give added safety to their greatest slogan, ‘ 
“SAFETY FIRST”, many of the country’s great . > ae e# ikdve 
railroads give CRESCENT Wire and Cable the Me 
“right of way.” 


newe 
made 


attacl 
It wil 


In our Multi-conductor Railway Signal Cables, 
you'll find every feature of toughness and dura- 
bility that makes for long life under severest duty 
—exposed to the weather or buried underground. 


RUBBER POWER CABLE 
SERVICE ENTRANCE 
CABLE 
SIGNAL CABLE 
VARNISHED CAMBRIC 
CABLE 


——— WEATHERPROOF WIRE 
CONTROL CABLE 

All types of Building Wire and all kinds of Special Cables DROP CABLE me 
to meet A.S.T.M., A.RA., ILP.C.EA., N.EM.A., and all Rail- ee aes 
road, Government and Utility Companies’ Specifications. PARKWAY CABLE 
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OLLIER CARDS 
CLINCH CONTRACTS 





ar and bus card 
spaces in themselves 
are meaningless. It's 
what goes in them that counts— 
at keeps them sold. 


at's why we maintain a large 
opy and art department to furnish 
ransportation Advertisers with 
some of the most sales-compelling 
opy appearing on today’s adver- 
tising horizon. 
If you want to get a look at the 
newest campaign that has been 
made available to Transportation 
Advertisers, just fill in and mail the 
attached coupon. 


It will be our pleasure to mail it to 
you. 


Copy Department, 
Barron G. Collier, Inc., 
745 Fifth Ave., New York City. 


Send folder illustrating Credit Clothing Trans- 
portation Advertising Campaign to 


Street 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


‘Federal Financing and Location 


of 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 


nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 
gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 


September 28, 19fMptember | 
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MODERN PIPELINE EQUIPMENI 


















e Model “140” 
DITCHER 














Weight: 7 tons — 
Digs: 18°’ to 30” 
ge - Bs 
high, long, 






wide 


New, 


deep 













WYAKo -Meldo hv 14-1 dele le| 






tread. Simplified 






folatigeli Pima lit iia-lale tia) 





frame, boom and 






digging wheel 





@ On major projects under construction, you'll find these modern “Clevelands”™ 
delivering high production at new, low costs, with gratifying dependability. 
Fast moving, comparatively light, they —dig the ditch—and fill it—with the 
ease and economy which can only come from equipment that's really built 
to fit job- conditions and built to stand up. 


VA ial-Tiae oX-Vacolduilelalet-Mmnal-h am alohZ-Mm=Yelesl-romm Zell amaolaltiel-igehilolammlammol(olalaliale me 2001s 


next job. Full details for the asking. —-y—-—-——__——- , 
The Model “90” 3 
BACKFILLER ie 


Weight: 5 tons — Back 


I a ES 
( fills up to 50 ft. per 
minute. | man opera 
tion, New, high crawlers 


Fast trave 























wide tread 





1s,in 


Pitistaaelidevaiteh} 





THE CLEVELAND TRENCHER COMPANY 


0100 St. Clair Avenue Cleveland, Ohio 
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Mo Glanges Regure 4 


to Convert Present Systems } 


C-B DIVERSION-PROO 


Indoor Installation 





Existing service entrance 
equipment can be retained. 


Installation is effected 
quickly — time and labor 
are saved. 


Complete protection 
against current diversion is 
provided (short of destruc. 
tion of the C-B_ unit), 


Maintenance costs are 
reduced to the vanishing 
point. 


Initial cost of C-B Meter 
Enclosure is low. 


C-B facts are contained in Bulle- 
tins 57, 58A, 60, 61, 62 and 63 
— all available on request. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
4900 Spring Grove Avenue Cincinnati, Ohio 





ANOTHER USER SAYS “THE EXTREME DUCTILITY OF 
J&L SEAMLESS BOILER TUBES MAKES THEM EASY TO INSTALL” 


ie Olson Water and Towing Company, New York City, operates a fleet of six steamers. Naturally 
vir operations depend upon keeping these boats on the job. So when boiler repairs are neces- 
, they want the work completed quickly and economically. That’s why this company uses 
kL Seamless Steel Boiler Tubes. 

iMr. John G. Olson, general manager, writes: ‘We have previously installed your tubes in 
veral of our tow boats and have always found them to be entirely satisfactory in every respect. 

te boiler makers recommended J & L tubes very highly because of their extreme ductility 
ich makes installation very easy. 

J&L Seamless Boiler Tubes are safe and dependable. Their longer life and increased efficiency 

rep boilers on the job. Your J & L distributor has a complete line of J&L 

ramless Tubes. He is listed in the Classified Telephone Directory under 

Boiler Tubes.”? Call him for quick service. Write today for a copy of our 

biler Tube Bulletin. 


‘WoNES & LAUGHLIN STEEL CORPORATION TT 


AMERICAN IRON ANO STEEL WORKS 
PITTSBURGH, PENNSYLVANIA siidal 





J& L— PARTNER IN PROGRESS TO AMERICAN INDUSTRY 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Public Utilities Fortnightly 










PROFESSIONAL DIRECTORY 


©. These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « « « « « 
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THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS « WALUATIONS e REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
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Metter PRODUCTS... 
because CITIES SERVICE knows your problems! 








—_ Service engineers, backed by 77 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


+4 4 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—the Cities Service Concert—with Lucille Manners, Ross Grakam and Frank 
Black’s Orchestra and Singers—broadcast every Friday evening over the N.B.C. Red Network. 
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DILLESS BREAKERS UP TO 1,500,000 KVA 
In Standard Metal-enclosed Switchgear 


HEN 250 top-ranking engineering 

€xecutives journeyed to Schenectady 
last month to’ see this demonstration of 
G-E high-yoltage air breakers under test, 
it was evidence*of the intense interest’ in 
this important development. When they 
placed their enthusiasti¢.stamp of approval 
on these new: G-E breakers, we were 
convinced that our efforts to provide you 
with a complete line of metal-enclosed 
€quipment with oilless 
justified. 
For some months we have been building 


breakers. were 


vertical-lift metal-clad ‘equipment 
magne-blast breakers for 5000-volt séi 
with interrupting ratings up to 1§ 
kva. We are now ready to take orde 
station-type cubicles with‘air blast b 
ers for 15,000-yolt servi€e, with inter 
ing ratings of a millioh and a half k 
higher. i 

We appreciate.-your co-operative int 
in these history-making ‘tests. We! 
gratulate’ the industry « on its lively in 
in this advancement in he-art of a 
interruption. © * *) 


ty 


A special illustrated booklet has been prepared. For a copy, see your GE switchgear. representative. 


GEN ERAL 


TE TART 


96-5478 


ELE CTRIC 














